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STATEMENT OF LECAL ISSUES

1. Before suit was filed against Apnellant Dairyland
Insurance Company's insured, Gerald D. Kearnev, did Dairyland
act in bad faith towards Kearney when it tried to necotiate a
"discount" off of a widow and her children's offer to settle
for Kearney's $25,000.00 policy limits and refused to accent
these claimants' offer, all without the knowledge of Kearney,
even though Dairyland had already conclusively determined that
Kearrey's drunken driving killed their innocent husband and
father and caused damages far exceeding his policy limits?

The trial court held: In the affirmative.

2. After suit was filed against Kearnev, did Dairvland
act in bad faith towards him when it again, without Kearney's
knowledge, tried to negotiate a discount from the widow and
children's offer to settle for Kearney's $25,000.00 limits and
again refused to accept this settlement offer?

The trial court held: 1In the affirmative.

3. Because all of the material facts in this case are taken
right from Dairyland's own records and admissions of its emplovees,
did the trial court properly find that these material facts are
undisputed and that summary judgment should be granted to plaintiff?

The trial court held: In the affirmative.

STATEMENT OF THE CASL

This is an action to recover the damages defendant/appellant
Dairyland Insurance Company (Dairyland) caused to its insured,
Mr. Gerald D. Kearnev,by its ''bad faith'" refusal to settle a
wrongful death claim against him. After completing its

investigation, Dairyland determined that ¥earnevy's drunken



driving killed Donald L. Morin, a husband and father of five
minor children. For almost 16 months, Mr. Morin's widow and
children were willing to settle their claim against Kearnev for
his policy limits of liability coverage, $25,N000.00. However,
because of Dairyland's repeated failure to timelv notifiy Kearney
of the Morin's offer to settle for his policy limits, because
Dairyland repeatedly tried to negoitiate a "'discount' off of these
policy limits, and because Dairvland repeatedly refused to timelv
accept the Morins' offer, a jurv verdict was ultimately rendered

against Kearnev for $745,000.00. (Morin v. Kearney, lenn. Co.

()

Dist. Ct. File No. 729918). Kearney was forced into bankruntcv
by this tremendous excess judgment, and immediately after his
appointed trustee in bankruptcy, Resmondent Brian P. Shortl,
(hereinafter referred to as 'plaintiff') received approval from
the Bankruptcy Court on February 21, 1979, this action was
commenced in Hennepin County District Court, Fourth Judicial
District.

This matter was originally set for trial the week of
March 8, 1932, but was continued until the week of April 2€,
1982. When this case was not reached for trial that week, and
Dairyland refused to consent to resetting trial during the
last available weeks for trial in Hennenin County, plaintiff
moved for and was granted an Order setting trial the week of
June 8, 1982.

On May 19, 1982, Dairyland served plaintiff with a motion for
summary judgment, scheduled to be heard on Vednesday, June 2, 1932,

less than a week before trial was scheduled to cormmence. On Mav

lThe Honorable Brian P. Short, now United States Magistrate,

was a practicing attorney when appointed by the Bankruotcy Court.

-2-



27, 1982, plaintiff served Dairyland with his cross-motion for
summary judgment. These cross-motions were heard by Chief Judge
Harold Kalina on June 3, 1982, who ruled from the bench that with
trial scheduled only a few days hence, both motions were untimelv.
On Thursday, June 10, 1982, this matter was called for
trial before Judge Jonathan Lebedoff.2 Plaintiff had brought two
witnesses in from out of state to testify at trial, and with iurv
selection scheduled to start at 2 p.m., counsel for the narties
met in Judge Lebedoff's chambers at aporoximately 11 a.m. to
discuss the matter. Judge Lebedoff stated that he had not had
a "bad faith' case before,and inquired of counsel what fact issues
were to be presented to the jury. Counsel for Dairyland, Mr. Dale
Larson, responded first and represented to the court that he
didn't believe there were any fact issues for the jurv. Mr. Robert
M. Austin, counsel for nlaintiff, spoke next and stated he agreed
with Mr. Larson. Judge Lebedoff then inquired whv a trial was
being held if there were no fact issues for the jurv. Counsel
informed the Court that they had previously filed cross-motions “or
summary judgment which were denied by Chief Judge Kalina onlv
because untimely. Counsel further informed the Court that each
thought the matter could be comnletely resolved on the parties'
cross motions and since only issues of law were disputed, no
jury trial was needed. (Affidavits of Richard . Hunegs, Robert
M. Austin, and Michael L. Weiner, A 38-49).3 The mnarties then
renewed their cross-motions for summarv judement, and the trial

court took both under advisement with the understanding that if

2This matter was originally called for trial before Judge William

S. Posten, but Dairyland filed an Affidavit of Prejudice against
Judge Posten, and the matter was then referred to Judge Lebedoif.

3”A" refers to Respondent's Appendix, attached hereto.
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the court found genuine issues of material fact which prevented
it from granting either party's motion, trial would be held
sometime in July, 1932. (Transcriot of Proceedings in Judee
Lebedoff's Chambers, June 10, 1982).

On July 13, 1982, Judge Lebedoff granted nlaintiff's motion
for summaryv judgment4 in the amount of the excess judement apainst
Mr. Kearney, $720,000.00, plus interest at the judgment rate,5
and denied Dairyland's motion for summary judement. (Apn. A-13-
236) Judgment was entered on this Order on August 9, 1982.

(App. A-24) On September 16, 1982, over two months after the
filing of Judge Lebedoff's Order, Dairyland netitioned the trial
court for a rehearing on the parties' cross-motions and an order
vacating the court's order of July 13, 1932, the nrimary thrust

of this petition being that genuine issues of material fact
prohibited the granting of summary judgment for olaintiff.

(App. A-25) Judge Lebedoff denied Dairyland's motion on Sentember
20, 1982, (App. A-26) and Dairvland's appeal followed. (Apn. A-27).

STATEMENT OF FACTS

The essential facts in this matter are remarkably simnle.

Dairyland's insured, Kearney, was driving drunk and hadn't taken

his anti-blackout medication, crossed the center line, and killed

another driver. Dairyland investigated, justlv concluded Xearney

4Although plaintiff's motion was for partial summary judsment,
Judge Lebedoff indicated in a letter to the parties dated July
19, 1982, that he intended his ruling to be a final and comnlete
disposition of all aspects of the matter. (A 55).

5Compensatory damages in bad faith actions are fixed, as a matter
of law, at the amount of the excess verdict, plus judgment interest.
Strand v. Travelers Insurance Company, 300 Minn. 311, 219 X.W7. 2d
622 (1974), Continental Casualty Co. V. PReserve Insurance Co.,
307 Minn. 5, 233 W.W.2d 862, 864 (1976).

6App. A. refers to appellant's appendix.

A



was liable for damages far exceeding his $25,000.00 policv limits,

and gave its claim adjuster authority to pay the full $25,000.00.
However, instead of accepting the claimants' outstanding offer to
settle for Keaney's policy limits, Dairyland instead, both hefore
and after these claimants filed suit against Kearney, tried to
negotiate discounts off of these policy limits and refused to
accept this offer, all without informing Kearney either of the
claimants' offer or the actions they were taking on his behalf.
This case is just that simple.

However, Dairyland takes the position on appeal, contrarv
to the position it took before the trial court, that there are
genuine issues of material fact precluding summary judgment for
plaintiff. Dairyland also raises on appeal a defense that
it never urged before the trial court, and additionallv, has
seriously misstated some of the crucial undisputed facts in
the record. It is, therefore, necessary to examine the details
of the crucial events and conversations that transnired. In the
arguments which follow, plaintiff will present these facts and
most important, plaintiff will show that all of these essential

facts supporting Judge Lebedoff's Order come from Dairyland's

own documents or admissions.

Since the precise details of this case will follow, a
brief overview will suffice here. The underlvine wrongful death
action from which this matter arises was a case of uncuestionable
liability ‘and tremendous damages. On February 23, 1976, CGerald
D. Kearney, who was driving west on Highway 55 near Medina,
1innesota, was not only drunk (with a .11 BAC), but additionallv,

had not taken his anti-blackout medication. Kearnev's car crossed



the center line of this undivided highwav and collided head-on
with a car driven by Donald L. Morin. Kearnev, although seriously
injured, survived the accident, but Mr. Morin, the sole occupant
of his car, was killed instantly. Left surviving Mr. Morin were
his widow, Darlene J. Morin, and five minor children. ¥r. Morin,
the breadwinner of his family, had earned almost $29,7200.00 in

the year before his death. The facts of this accident, and the
damages Kearnev caused, have never been disputed by Dairyland,

nor has Dairyland ever claimed that Mr. Morin was the slichtest
bit at fault.

Even when Dairyland first learned on March 1, 1976, of
its insured's accident, all available information nointed to
{earney's drunken driving as the sole cause. Dairvland soent
the month of March, 1976, investigating the accident, ultimately
concluding on March 30 that Kearney was totallv resvonsible for
the death of Mr. Morin. Dairyland further determined
that the damages Mr. Kearney caused to Mr. Morin's widow and
children vastly exceeded his 525,000.00 of automobile liabilitv
coverage, and Dairvland's adjuster was oiven full authorityv to
pay Kearney's limits to the Morins.

Dairyland had been aware since early March that the Morins
wanted to settle their claim against Kearnev for his 3525,000.00
policy limits and on March 24, after the Morins retained counsel,
their attorneys offered to settle for these limits. Illowever, on
March 31, after Dairyland comnleted its investigation and determined
the entire amount was owing to the Morins, Dairyvland twice tried
to negotiate a discount off of Kearney's limits and refused to

accept the Morin's offer. Iven more appalling, Dairyland never



informed Kearnev of the Morin's offer and its response.

When Dairyland wouldn't accept the Morin's $25,000.00 offer,
the Morins immediately filed suit against Kearnev. Even after
filing suit, the Morins were still willing to accent Kearney's
policy limits in full settlement of their claim (an offer which
remained open for another 15 months), but Dairyland again tried
to negotiate a discount off of these limits. On Apnril 12, 1976,
shortly after suit was commenced, Dairyland used a nurwnorted
subrogation interest of State Farm Insurance Company, the Morins'
no-fault insurer, as a club, and told the Morins that State Farm
would have to be listed as a pavee on Dairvland's $25,000.00
check, because it had a $10,000 or $20,000 subrogsation interest.

However, 1f the Morins would take $24,000.09, Dairvland said it would

leave State Farm off the check.

Dairyland finally offered the Morins the full $25,000.09
limits on October 11, 1978, just weeks before trial, but the Morins'
offer to settle had long since expired. Trial cormenced in the
Morins' action on October 27, 1978, before the lonorable A. Paul
Lommen. By now, the Morins had amended their ad damnum clause
to one million dollars in compensatory damages. Immediately
prior to trial, the Morins' attornev offered to settle their
claim against Kearney for $250,000.00, pnaid by Kearnev or by
Dairyland, which was rejected by Kearney's attorney. On November
1, 1973, after Judge Lommen directed a verdict against Kearnev
on liability, the jurv returned its verdict against Kearnev on
the issue of damages, finding him liable to the Morins for
S$745,000.00 in compensatory damages. Dairyland never even bothered

to appeal this verdict on behalf of Kearney.



Kearney was forced into bankruptcy bv this tremendous excess
judgment, and was represented in his bankruptcy proceedings by
the very same attorney hired by Dairyland to defend him in the
Morins' action. On February 21, 1979, the Honorable Jacob Dim,
Judge of Bankruptcy Court, authorized Brian P. Short as Kearney's
trustee in Bankruptcy to institute the present bad faith action
against Dairyland7, and to retain the law firm of DNDeParca,
Anderson, Perl, Hunegs & Rudquist, P.A. (who renresented the

Morins) to represent him in this suit.

ARGUMENT

Introduction

The critical cuestion of whether the existence of material
fact issues precludes the complete r§solution of a case on cross
motions for summary judgment cannot be argzued in the abstract.
Only when the disputed fact issues are material will summarv
judgment be precluded, and the factual dispute is only material

when its resolution will affect the outcome of the case. I1llinois

Farmers Insurance Co. v. Tapemark Co., 273 N.W.2d 630, (Minn. 1978).

Thus, where a factual dispute is genuine, a court must take the

next step of correlating the facts relied upon by the parties to

the applicable law to determine whether the resolution of this
factual dispute will affect the outcome of the case. 1If the issue's
resolution has no affect, then it simply has no bearing on whether
summary judgment should be granted.

The task of determinine the anplicable law here is relativelv

7United States District Court, District of Minnesota Bankruntcv
No. 3-73-1567(D).

8The DeParcg Firm later associated with Robert M. Austin, and the
law firm of Austin, Roth and Associates, in the event that
Dairyland objected to the DeParca Firm's renresentation of
plaintiff at trial due to the possible testimonv of DNeParcqg
attornevs or employees. l
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easy, as this Court has repeatedly enunciated the duties an
insurance company owes to its insured. Dairyland provided Kearnev
with automobile liability insurance, but under the terms of their
contract, Dairyland retained exclusive control over the decision to
settle a third-party claim against Kearnev. Because of the obvious
conflict between Dairyland's interest in paying as little as
possible on a claim against Kearney, and Kearnevy's own interest

in protection from personal exposure beyond the limits of his
insurance coverage, Dairyland owed a fiduciary duty to Kearney

to represent his best interests, i1.e. to act in good faith towards

him. Dairyland's duty of good faith and fair dealing towards
Kearney under Minnesota law reauired it to meet each and everw

one of the following obligations:

1. Dairyland had the duty to evaluate its theory
of defense in terms of the reasonable expectation
that the defense would prevail, and the amount
of the verdict if it did not. Settlement offers
must have been viewed in light of these expectations,
with equal consideration being given to the financial
exposure of both Dairyland and Kearney.

2. In determining whether to settle the case or proceed
with it, Dairyland must in good faith have viewed
the situation as if there were no policv limits
applicable to the Morins' claim against Kearney.

3. Dairvland had the duty to communicate all of the
Morins' settlement offers to Kearney.

4. Dairyland had the duty to actively pursue settle-
ment with the Morins within Kearnev's policy limits.

5. Dairyland had the duty to notify Kearney when a
claim was made against him that exceeded his policy
limits; Dairyland must have explained to Kearney
the consequences of a verdict in excess of his
“insurance coverage; Dairyland must have sumsgested
to Kearney that he retain a private attorney to



represent him in respect to the excess claim; and
Dairyland must have explained to Kearney the
conflict between Dairyland's interest and Kearnev's
own interest.

6. After it concluded its investigation, Dairyland had
an absolute duty to accept the Morins® offer to
settle for Kearney's policy limits, because it knew
that Kearney was undisputablv liable for the
accident and the Morins' damages vastly exceeded
these policy limits.

The breach of any one of the above duties renders Dhairyland

liable to Kearney for the entire amount of an excess verdict

against him. TLange v. Fidelity & Casualty Co. of MNew York, 200

Minn. 61, 185 W.W.2d 381 (1971), Strand v. Travelers Insurance

Company, 300 Minn. 311, 219 N.V.2d 622 (1974), Continental Casualty

Co. v. Reserve Insurance Co., 307 Minn. 5, 238 N.W.2d 362 (1976),

Peterson v. American Family Mutual Insurance Co., 280 Minn. 482

’

160 N.W.2d 541 (1968), Boerger v. American General Insurance Co.,

257 Minn. 72, 100 N.W.2d 133 (1959), Larson v. Anchor Casualty

Co., 249 Minn. 339, 82 N.W.2d 376 (1957). CSee also, Moutsonolos

v. American Mutual Insurance Co. of Boston, 607 ¥.24 1185 (7th Cir.

1979) (applying Wisconsin law).

I. BEFORE 5UIT WAS FILED ACGAIHNST APPELLANT DAIRVLAND
INSURANCE COMPANY'S INSURED, GERALD D. KEARNLY,
DAIRYLAND ACTED IN BAD FAITH TOWARDS KEARNEY WHEM
IT TRIED TO HEGOTIATE A "DISCOUNT'" OFF DF A WIDDW
AND HER CHILDREN'S OFFER TO SETTLE FOR KEARNEY'S
$25,000.00 POLICY LIMITS AND REFTUSED TO ACCEPT THESE
CLAIMANTS' OFFER, ALL WITHOUT THE KNOWLEDGE OF
KEARNEY, LEVEN THOUGH DAIRYLANWD HAD ALREADY
CONCLUSIVELY DETERMINED THAT KEARNEY'S DRUNKEN
DRIVING KILLED THEIR INNOCENT HUSBAND AMNT FATHER
AND CAUSED DAMAGES FAR EXCEEDING HI5 POLICY LIMITS.

Dairvland first learned of Kearney's automobile accident of
aQ
February 23, 1976, when his ''step-father', Kenneth M. Sipe |, called

to report it on March 1, 1976. Dairyland's written ''telephone report' of thi

(o}

“Mr. Sipe married Kearney's natural mother, and although he
never adopted Kearney, he was considered by Kearnev and himself
to be his step-father. (Sipe, Dep. 3-4).
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conversation (A-1) indicates that Kearney crossed the center line
and struck another car head-on, the police suspected him of
drunken driving, and that the other driver, Donald Morin, died

at the scene.

The next day, March 2, 1976, Dairyland's claims manacer,
Wilson S. Graham, assigned Kearney's file to one of Dairvland's
claims examiners, Ms. Linda Lunzer, (Graham Dep. 35) who kent a
"log of her investigation and handling of Kearnevy's file. (The
pertinent portions of this log are attached 2-2 to 16). On this
first day she had Kearney's file, Lunzer retained Town and Country
Adjusting Service, an independent claims service, to investigate
the accident scene and interview the police officers invelved.

She learned from talking with the Medina Police Chief that

criminal negligence charges were likely to be filed apainst Kearnev;
Lunzer also learned from Charles Engdahl, an adjuster at Mr. lMorin's
insurance company, State Farm Insurance Comnany, that Mr. Morin

had left a wife and four or five minor children, and that he was a
truck driver. Lunzer also tried a number of times, without

success, to reach Mrs. Morin by telenhone, and instructed Town

and Country's investigator, James D. Morris, to make personal
contact. (Lunzer Log 3/2/76, A-2 to 4; Lunzer Depn. 26-29, 37-39)
That same day, Dairvland established a reserve of $25,000.00 on
Kearnev's file, the nolicv limits of his liability coverage.

(Graham Dep. 35-40).

The next day, March 3, 1976, Lunzer learned from Town and
Country that Mr. Morin had five minor children, and that the
linnesota State Patrol had told Mrs. Morin that her husband was
not at fault. Also, pursuant to Lunzer's direction, Morris from

Town and Country contacted Mrs. Morin, and learned that the

-11-



Morins wanted to settle their claim against Mr. Kearney. Lunzer's
Log from March 3, 1976, reads in pertinent part:

Morris called. Made personal contact.

Mrs. was at scene right after acc. says

both veh. in Ebd lane. (Insd W, Clmt E).

there are 5 children ages 16 to 11.

Brother of Clmt. was there and wants to :

settle. Wants certified copy of pol.

before he will do so due to our limits.

(A-5).

Morris' written "Adjuster's First Revort to Lunzer dated
March 5, 1976, (A-17) states that he has the Morins ''under control"
and that they want to settle after Dairyland has confirmed that
Kearney has only $25,000.00 of coverage. (See also Morris Dev. 83)

On March 4, Lunzer discussed Kearney's case with her
supervisor, Graham, who instructed her to ''try to settle' the
Morins' claim against Kearney. (Lunzer Log 3/4/76, A 5) Lunzer
knew by this time that 'unless additional investigation turned

1

up something new,'" Kearney was responsible for Mr. Morin's death,
and his survivors' damapes well exceeded Kearney's $25,000.00
policy limits. (Lunzer Dep. 44-45). However, before concluding
the settlement, Lunzer wanted to confirm the facts of the accident
with the highway patrolmen and possibly interview Kearnev, who
was still in the hospital. (Lunzer Den. 42).

On the following day, March 5, Lunzer learned from Town
and Country that the police report was "'verv unfavorable" to
Kearney. (Lunzer Log 3/5/76, A-7) A few davs later, March 8,
she received statements of a witness and one of the investigating
officers, and a copy of the police revport, all of which "show
insd over center line." Graham also told Lunzer on the 8th to

obtain Kearney's statement before settling. (Lunzer Los 3/3/76,

A-7 to 8) The next day, March 9, Lunzer learned from Kearnev's
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wife that he couldn't recall the accident. (Lunzer Loz 3/9/76,
A-8)

On March 17, 1976, Mrs. Morin retained the law firm of
DeParcq, Anderson, Perl & Hunegslo to handle her claim both apainst
Kearney and against the Medina Ballroom, which had served liguor
to Kearney. Aware that Xearney had only the minimum autorobile
liability coverage required bv Minnesota law, 525,000.00, the
DeParcqg firm took the Morins' case primarily because of the notential
dram shop claim against the Medina Ballroom. Because the Morins'
claim against Kearney seemed so clear cut, and thev
expected Dairyland to simply pay the limits of Kearnev's policy
to the Morins, the DeParcq firm added handwritten lancuage to the
standard retainer agreement signed by Mrs. Morin which nrovided that
the DeParcq law firr wouldn't Charge anv legal fees in obtaining
Dairyland's $25,000.00 policy if thev didn't have to becomne
"technically involved." (Richard M. Theno Dep. 16-22, 33-35,

Theno Dep. exhibit no. 1) The next dav, March 1%, the DeParca
firm's investigator, Richard M. Theno, wrote Dairvland to inform
it of the DeParcqg firm's renresentation. (Theno Den. Exhibit
No. 2) On the following Monday, March 22, 1976, Lunzer received
Theno's retainer letter. (Lunzer Log 3/22/76, A-19)

On March 24, Morris from Town and Countryv was finally able
to speak to Kearney in the hospital, and he relayed on to Lunzer
that Kearneyv recalled nothing about the accident. Later that
day, Lunzer called Theno at the DeParcq firm, who informed Lunzer
that the Morins' were offering to settle their cleim against
Kearney for 3$25,000.00, the limits of his coverase. Lunzer's

notes read:

loNow DeParcg, Anderson, Perl, Hunegs & Rudquist, P.A.
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Called Theno--he wants $25,000.00 now told him
I need to interview officers first. Discussed
subro. problems if he sues--He's aware of them
but feels that we just ought to pay this.

(Lunzer Log 3/24/76, A-10,11) (emphasis added)

Lunzer was thus aware that Theno wanted Kearnev's limits
paid immediately, and she also knew that Mrs. Morin haé'five
children, didn't work, and that Mr. Morin had been the breadwinner
for the family. (Lunzer Dep. 63-64) However, at the time of this
offer, Dairyland hadn't vyet completed its investication (Lunzer
Dep. 67; Theno Dep. 43) 1In this conversation, Lunzer also first
raised the threat of a subrogation claim bv State Farm, the
Morins' no-fault insurer, if the Morins filed suit.

In the next few days after Theno's March 24th offer to settle
for Kearney's policy limits, Lunzer spoke to Xearney on three
separate occasions. By now, Kearney had sufficientlv recovered
to discuss what little he recalled of the accident with Lunzer.
Lunzer snoke with Kearney by telephone on March 24 (after Theno's
call), March 25, and March 29, learning that Kearnev didn't take
his anti-blackout medication before the accident, and that he
only recalled having one drink. (Lunzer Log 3/24/76, 3/25/76,
3/29/76, A-11,12) More significant than what Lunzer learned from
Kearney in these three telephone conversations is what Kearney

wasn't told by Lunzer. Lunzer didn't even mention the Morins'

offer, much less inform Kearney of the consecuences of an excess
judgment if this offer was rejected. (Lunzer Dep. 102-103)
Finally, on March 30, a full month after it had first
learned that Kearney was drunk and crossed the center line,
Dairyland concluded its investigation. By now, it not only had
statements from all of the police officers and Kearnev, but

additionally, had learned that Kearney had been charpged with
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criminal negligence as a result of his blood alcohol reading.
Graham authorized and exvpected Lunzer to pay Kearnev's '"'full
$25,000.00" to the Morins (Graham Dep. 45-46), and Lunzer's Log
reads: ''mo need to do any addl investication--ok to settle now

& tell insd to get attorney [for his criminal negligence charge]."
(Lunzer Log 3/30/76, A-12)

Lunzer now, of course, had the authoritv to accent the
Morins' settlement offer, but she didn't call Kearnev to inform
him of this offer, and the fact that he could be nrotected against
any personal liability. She did call Kearney's ''step-father,"

Mr. Sipe, who had been helping out with Kearnev's affairs, but

also failed to tell him of the Morins®' outstanding offer. Also,

contrary to Dairyland's gross misrenresentation that Lunzer

informed Sipe of Kearney's "'potential excess liability" (Appellant's
Brief p. 43) (emphasis added), Lunzer's Log states onlv that she
"explained abt liab & that we are going tO try & settle." (A-13)
Nothing in Lunzer's deposition or Sipe's denosition sneaks to a
discussion about excess liability, and Sipe had in fact thought
that Dairyland was simply going to pav its $25,000.00 limits.
(Lunzer dep. 74, Sipe Dep. 8-9, 11-13, 23, 4&4-45)

The following day, March 31, 1976, two critical conversations
took place. 1In the first, Lunzer called Theno, and her full
notes of this conversation read:

Called Theno-asked what he'd take to settle

this-says he'll have to talk to Perl, he's

not atty-says Morin's blood alcohol was 0.

He is aware of no wit named Rick, but would

like names of anyone who drank with insd if

we get them. He'll have Perl call. (Lunzer
Log 3/31/76, A-13)

Lest there be any doubt that in this conversation, Lunzer

tried to negotiate a discount off of Kearney's policy limits,
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Lunzer's deposition testimony about this conversation reads:

Q0. And when when you put in a call to Mr. Theno
you tried to settle the case for less than
the policy limits, correct?

A. Yes. (Lunzer Dep. 75) (emphasis added)

Theno's testimony about this March 31 converstaion with
Lunzer corresponds with hers, and he additionallyv testified that
the discount she tried to obtain on Kearney's policy was $1,500.00.

At this point, it is crucial to point out that Dairvland's

statement of facts is blatantly - in error when it alleges that the

purpose of this discount was to "'reserve $51,500.00 of the policv
proceeds due to State Farm's subrogation claim." (Appellant's
Brief p. 4). This is a totally new excuse for Lunzer's conduct,
because Dairyland never claimed in the trial court that State Farm’
alleged subrogation claim, which it claimed as a justification for
its post-suit conduct, had any apnlication before the Morins

filed suit against Kearney. This is not only a comnletely new
allegation, but additionally, it is flatlyv contraryv to Theno's

testimony that Lunzer didn't tell him why she needed a reduction

of $1,500.00. (Theno Dep. 47)

Immediately following this conversation between Lunzer and

Theno, Norman Perl, the senior partner at the DeParcg Law Firm
and the attorney handling the Morins' claim, got on the phone

with Lunzer. Even though Lunzer had full authority from Graham
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to accept the Morins' offer of SZS,OO0.00,ll her own notes show that

she made a counter-offer of less than the limits of Kearnev's policy,
that Perl wouldn't accept anything less, and informed Lunzer she
was risking a bad faith claim against Dairvyland by her conduct:

Perl called--says he can't and won't take any

less than limits on this case & brought un

bad faith. Told him I'd seS what I could do.

(Lunzer Log 3/31/76, A-14)1

Because Lunzer wouldn't pay Kearney's policy limits to the
Morins even though Dairyland had completed its investiation and
given Lunzer authority for the full $25,000.00, Perl was left
with no alternative but to commence an action against Kearnev,
which was done on April 2, 1976. (Lunzer Log 4/2/76, A-14)

A, Dairyland's Pre-suit
Subrocation Defense

Before discussing how these facts from Dairvland's own records
and admissions demonstrate its repeated acts of bad faith towards

Kearney, it 1is critical to point out that Dairvland, in its brief,

llAs noted by the trial court (Apop. A-17) Perl testified that Lunzer
told him that she did have authority at this time to settle for

Kearney's policy limits. (Perl Den. 36) Lunzer agrees that she had
full authority at this time to accept the Morins' offer (Lunzer
Dep. 77). For some inexnlicable reason, Dairyland incorrectly

states at page 22 of its brief that Perl testified Lunzer informed
him that she did not have authority to settle.

12Perl‘s deposition testimony, while not necessary for this court's
decision as Lunzer's log contains all the essential facts, is
completely consistent with Dairyland's notes, and fleshes out

the discussion. Perl testified that Lunzer said ''Dairyland

just doesnd't pay the full policies unless we have to. We alwavs
get sore kind of a discount. I said this is one case, Linda, that
you are not entitled to a discount, and you won't get a discount,
and I will never give you a discount.'" (Perl Den. 34)
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has raised a defense regarding its pre-suit conduct that it
previously raised only with regard to its post-suit conduct.

In all of its various memoranda supporting its motion for summary
judgnent and opposing plaintiff's, Dairyland never claimed that

an alleged subrogation interest of State Farm, the Morins' no-fault
carrier, played any part in its pre-suit actions. Instead
Dairyland raised this defense onlv to attemnt to justify its conduct
once the Morins commenced their action against Kearney.l Moreover,
it is unquestionable that Dairyland's subrogation defense applies
only to the post-suit time period, because it is the very act of
commencing a lawsuit that was alleged to give rise to State Tarm's
subrogation interest under the then applicable no-fault law,

Minn. Stat. §65B.53, Subd. 2 (1974). State Farm did indeed, in

a letter dated March 5, 1976, (A-54) advise Dairyland of its

intent to assert a subrogation interest against Dairvland for

$1,000.00 but onlv for the property damage to Donald Morin's car.

This subrogation interest applied only to the property damage

provisions of Kearney's policv, not his $25,000.00 liability

coverage, and more important, had nothing to do with whether a
subrogation interest was triggered in Kearnev's liabilitv policv
under Minnesota's no-fault law by virtue of a lawsuit being
commenced against him. Dairyland's own records clearlv show the

absence of any pre-suit subrogation considerations, because on

13

Memorandum in Support of Defendant's Motion for Summary
Judgment, p. 7-11; Response to Plaintiff's Pretrial Motion for
Summary Judgment, p. 3-5; Supplemental Memorandum in Support of
Defendant's Motion for Summary Judgment and in Opposition fo
Plaintiff's Motion for Summary Judgment, p. 3-5; Memorandum in
Support of Defendant's Petition to Vacate, p. 2-4,
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March 30, Graham authorized Lunzer to pay the Morins the full

$25,000.00 of Kearney's policy. (Graham Dep. 44-45).

Yet, throughout its brief, Dairyland implicitly and
explicitly attempts to apply its subrogation excuse to its pre-suit
conduct. For example, Dairyland states that Theno testified,
with respect to his March 31, 1976, conversation with Lunzer,
that Lunzer '"'allegedly responded by stating that she needed to
reserve 31,500.00 of the policy proceeds due to State Farm's

'

subrogation claim,' citing to page 44 of Theno's denosition in
support. (Appellant's Brief p. 4) An examination of Theno's
deposition at page 44 reveals no such reference to State Farm's

subrogation interest, and in fact Theno testifies at page 47

that Lunzer didn't tell him why she needed a reduction of $1,500.00.

At pages 16 and 17, and again at page 27, Dairyland once more
implies that a State Farm subrogation claim prevented it from
paving Kearney's full policy limits to the Morins before they
commenced their suit against Kearney. At page 29, Dairvland
makes this claim explicit:

State Farm's assertion of its subrogation

interest clearly made the plaintiff's demand

of March 31, 1976, impossible to accent

unless Dairyland was willing to prejudice the

interest of its insured.
Finally, at various other places in its brief, Dairyland indiscrim-
inately applies its subrogation claim to its pre and post-suit
conduct. (Appellant's Brief, p. 36, 38, 46, 49)

Dairyland's attempt to argue on apbeal that is subropation

excuse applies to its pre-suit conduct is not only inexplicable,
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but is entirely inexcusable. Dairyland attempts to mislead this

Court not only on the facts in the record (e.s. Theno's denosition
testimony), but additionally on the aprlicable law, by raising

a new, nonexistent defense to its pre-suit conduct. Simply put,
State Farm never had, and never claimed, anv subrogation interest
prior to the initiation of the Morins' lawsuit. Dairvland's
allegations to the contrary are wrong.

B. Dairyland's Attempt to Nepotiate a Discount

Turning to the pre-suilt defenses Dairyland raised in the
trial court, and also raises here, Dairvland first claims, in
esseﬁce, that it had no duty to immediately settle the Morins'
claim, but rather, had a right to attempt to minimize its
ligbility. ©Or, as Dairyland put it to the trial court, it was
entitled '"to explore the possibility of settlement for less than
its limits of liability.”14 This statement, which might be better
characterized as a it doesn't hurt to try' defense, demonstrates
a failure to grasp the fundamentals of an insurance .company's duties
under Minnesota law. Dairyland claims there is no authority for
the proposition that "an insurer acts in bad faith for attempting
to settle a claim for less than its limits of liability," (Apnellant's
Brief, p. 27). To the contrary, where liability is certain and
damages vastly exceed the policy limits, this act of negotiating
is in fact the very guts of a bad faith case under Minnesota law.
The starting point in examining an insurance companv's

attempt to negotiate a “"discount"” is elementarv contract law.

14Memorandum in Support of Defendant's Motion for Summery
Judgment, p. 12.
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A counteroffer terminates an offer. New England Mutual Life

Insurance Co. v. Mannheimer Realty Co., 188 Minn. 511, 247 YW.W. 803

(1933), Restatement (Second) of Contracts, Section 38, 39(2)
(1981). Thus, when Lunzer offered less than the policy limits
to both Theno and Perl on March 31, she rejected and terminated
their offer to settle for Kearnev's policy limits. While in
this case, the Morins were willing to accept $25,000.00 from
Dairyland for another 15 months, the verv act of trving to
negotiate a discount runs the risk of ﬁerminating an offer that
might never be renewed.

More significantly, under the facts of this case, Dairvland's
attempt to twice negotiate a discount on March 31, flaunted the
various duties it owed Kearney. 1Vith all evidence showing that
Kearney was drunk, that he blacked out, and that he crossed the
center line into Donald Morin's lane, Dairyland never had a
plausible theorv of defense, as further demonstrated bv the
directed verdict against Kearney on the issue of liabilitv.

As noted by the trial court in its memorandum, while it is

often difficult to accurately evaluate a possible jurv award,

"it is inconceivable that Dairyland could believe that anv jury

would award less than $25,000.00 to the widow and five children

of a 40-year-old breadwinner earning $39,000.00 annually who

was struck and killed by someone who had crossed the center line

and who had been driving under the influence of alcohol.” (App. A-21)
Keeping in mind that after Dairyland evaluated Kearnev's

defenses (or lack thereof) and his potential monetary liability,
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it had the legal obligation to view the Morins' offer as if Kearney's
policy had no limits, is it possible to believe that Dairvland
thought a jury might award $23,500.00, but not $25,000.N00? To put

it another way, if, under the facts of this case, Kearney had a
$1,000,000.00 policy, would Dairyland try to negotiate $1,500.00

off from a $25,000.00 offer to settle? Hardly. Dairvland would
instead beat down the Morins' door in an attempt to accept their
offer. As a matter of law, Dairyvland must be held to have viewed

the situation here with onlv one thing in mind--Kearnev's 525,000.90
policy limits. This is a simple and obvious act of bad faith

towards Kearnev. Continental Casualtyv Co. v. Reserve Insurance

Co., 307 Minn. 5, 238 N.W.2d 862, 865 (1976).
Closely related to Dairyland's focus upon Kearnev's policv
limits is its wholesale disregard of Kearnev's financial exposure,

a separate element of bad faith. Continental Casualtyv Co., sunra.

Dairyland obviously was concerned onlv with saving a few vennies
off of its minimum policy limits, while Kearnev was exnosed to
financial ruin, as the jury's verdict of $745,000.00 against him
ultimately proved. As a matter of law, Dairvland nmust be held to
have acted in bad faith when it tried to negotiate this discount,
because it was concerned only with its own financial exposure, not
with Kearney's.

As yvet another separate element of bad faith, Lunzer's Log
and her deposition testimony are conclusive admissions that she failed
to timely notify Kearney of the Morins' offer to settle for his nolicy
limits. Dairyland knew as early as March 3, 1976, that the

Morins wanted to settle their claim against Kearney for his
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policy limits. (Lunzer Log 3/3/76, A-5, Morris Dep. 7-3) Even
giving Dairylahd the benefit of the doubt, and viewing Theno's
conversation with Lunzer on larch 24, as the first offer to

settle for Kearney's policy limits, a full week went by between

this offer and Lunzer's March 31, conversation with Theno and

Perl. On March 24, after learning from Theno that "he wants
$25000 now," (emphasis added) Lunzer called Kearney and discussed
wage loss information., The next day, Kearney called Lunzer back,
and informed her that he has a blackout disorder, and didn't take
his medication before the accident. On March 29, Lunzer once

again contacted Kearney and discussed his drinking before the
accident. Totally absent from the notes in Lunzer's Log of

these conversations is anv reference to the Morins' offer of

March 24, (A-11, 12) and Lunzer confirms in her deposition that

she didn't notify Kearnev of his potential excess exposure until

she sent Dairvland's "excess clain' letter to him on April 16, 1976.
(Lunzer Dep. 102-103) Even in this excess claim letter (A-25),
Dairyland doesn't mention the lMorins' March 24, or March 31, offers,
and only by wvav of Perl's letter to Dairyland of April 14 (which

he instructed Dairvland to forward on to Kearney) was Kearney

able to learn of the Morins' offer. (A-19, 20) Under the governing
legal principles, "an important question is whether the insurer

informed the insured of all proceedings, including communication

of settlement offers," New Amsterdam Casualty Co. v. Lundquist,

Dairyland's contention at p. 19 of its brief that it is
disputable whether this March 24th offer was a "valid" offer is
too ridiculous to even merit discussion.
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293 Minn. 274, 286-87, 198 N.W.2d 543, 551 (1972) (emphasis added).
Here, without this information, Kearney couldn't '"take whatever
course may be necessary for the protection of his own interest in

the event [Dairyland] should reject the offer.' Larson v. Anchor

Casualty Co., 249 Minn, 339, 352, 82 N.W.2d 376, 384 (1957).

It is bad enough that Dairyland didn't notify Kearney of
the Morins' offer, but it is outrageous that thev never told him
about their attewmpt to negotiate a discount. Dairyland's allegation
that it informed Sipe of Kearney's '"'potential excess liability" Lo
(emphasis added) is spurious, as nothing in the record speaks to
a discussion about excess liability, and moreover, Lunzer admits
never telling Sipe about her attempt to discount Kearnev's limits.

(Lunzer Dep. 74, 102-103).

Dairyland cites Linscott v. State TFarm Mutual Automobile

Insurance Company, 368 A.2d 1161 (Maine 1977) for the proposition

that Dairyland had a right to negotiate with the Morins for a
discount off of Kearnev's limits, but even a cursory examination
of Linscott shows that it has nothing to do with an insurance

company's duty to act in good faith towards its insured. The

plaintiff in Linscott was the third party victim of the insured's neglisence,
who brought an action directly against the insurance company.
This plaintiff "explicitly disavowed reliance on the 'duty of

good faith and fair dealing’ owed by an insurer to its insured,"

le
Appellant's Brief p. 43.
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368 A.2d at 1163, and additionally, this case was settled within

the policy limits. Dairyland has taken a totally irrelevant case

and language entirely out of context, and cites it as sole supnort
for a proposition that is indefensible.

Finally, although it isn't essential to the finding that
Dairyland acted in bad faith by trying to negotiate a discount,
it is interesting to see how Dairyland used the threat of State
Farm's subrogation interest in its attempt at a discount. As
will be discussed more fully in the following section on Dairvland's
post-suit actions, Minnesota's No-Fault Statute, as originally
enacted, appeared to give rise to a subrogation interest on the
part of a no-fault insurer if its insured commenced a lawsuit
against the tortfeasor. Vhile it was always highlv questionable
whether this would be the case if the insured hadn't been fullv

compensated, see Milbank Mutual Insurance Co. v. Kluver, 30Z Minn.

310, 225 N.¥W.2d 230 (1974) (uninsured motorist claim), the effect

of a valid subrogation claim by the Morins' no-fault insurer

would have been devastating. If State Farm really had a subrogation
interest in Kearney's $25,000.00 liability policv to the extent

of the $10,000.00 or $20,000.00 owing to the Morins in no-fault
survivor's benefits, the Morins' total recovery from Dairyland
would be only $15,000 or $5,000, the rest being owed to State Farm.
Hence, once Dairyland demanded a discount, the altern-

atives available to the Morins were two. The Morins could either

accept this discount and not risk having their $19,000.00 or
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$§20,000.00 in survivor's benefits eaten up on a subrogation
claim by State Farm, or commence a lawsuit and go to trial to
collect the amount Dairvland was trying to discount at the
risk, however slight, of triggering this subrogation clﬁim.
With the potential effect of a valid subrogation interest in
mind, Lunzer's notes on her March 24, conversation with Theno
are highly instructive. Irmmediatelv after noting Theno's offer
for '"25000 now,'" Lunzer brought up the potential subrogation
claim by the Morins' no-fault carrier:

Discuss subro. problems if he sues--He's

aware of them but feels that we just ought

to pay this. (Lunzer Log 3/24/76, A-10, 11,

Lunzer Dep. 68-69)

Only one inference is permissible from Lunzer's Log, namely
that she brought up this potential subrogation interest of State
Farm as leverage (or a club, if you will) to force the Morins to
accept the discount she would later propose. The most telling
evidence that Dairyland all along sought to use State Farm's
subrogation interest as leverage is found in its actions once
suit was cormmenced. As is discussed more fully, infra at ».34-37,
Dairvland on April 12, 1976, offered to pay the Morins $25,000.00,

but only if State Farm was also listed as a pavee on the checlk.

But, if the Morins would take $24,000.00, Dairvland would leave

State Farm off the check. It is impossible to characterize
Dairyland's use of State Farm's alleged subrogation clain as
anything other than a blatant attempt to bludgeon the Morins
into accepting a lesser settlement, a tactic which ultimatelv led

to the financial ruin of Kearnev.



C. Dairyland's Refusal to
Accept the Morins' Offer

As its second pre-suit defense, Dairyland claims that the
Morins' offer to settle was unreasonable because it didn't give
Dairyland a reasonable time to respond. The pertinent &uestion
to Dairyland is why did it need more time to consider the Morins'
offer? It is undisputed that by March 31, 1976, Dairyvland had
completed its investigation and given Lunzer full authoritv to
pay the limits of Xearnev's liabilityv policy to the Morins.
Lunzer concedes that when she spoke with Perl on March 31:

Q: You alreadv had full authority to
settle for the full policy limits
of $25,000.00, didn't you?
A: Yes,.
Q: When vou talked to him at that moment
you could have settled the case for
$25,000.00, couldn't vou?
A: Yes.
(Lunzer Dep. 77)
Yet, she didn't accept Perl's offer. Trv as she might, Lunzer
just can't explain away her refusal.
Q: On March 31st vou did not make an
offer to settle that claim for $25,000.00,
did you?
A: llot in those words.

Q: HNot in any words, did vou?

A: HNo. I told him I would check with the
manager and call him back.

Q: On March 31st, therefore, vou did not
make an offer nmor accept his demand to
settle this clain for $25,000.00, is that
correct?

A: That is correct, but I believe we had an
agreement that 1f I could get $25,000.00
the claim would be settled.
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Q: And where on March 31st is that you said
that?

A: It is not in the notes.

(Lunzer Dep. 106) (emphasis added)
Lunzer, of course, had no need to '"get" $25,000.00 from Graham,
her manager, because he had already told her to go ahead and pay
it. (Graham Dep. 45-46) Graham himself couldn't understand
why Lunzer didn't accept the Morins' offer on March 31, testifving,
"she may have had some reason. Maybe she had forpotten she had
the authority . . ." (Graham Dep. 79)

Regardless of why, the crucial fact is that Lunzer didn't
accept the Morins' offer on March 31. Dairyland has never disputed
that Lunzer was acting within the scope of her employment through-
out these negotiations, and in fact, at the pre-hearing conference
held before Justice Peterson on this appeal, Dairyland explicitly
conceded that Lunzer's actions were within the scope of her
employment. Lunzer's actions are therefore binding upon Dairyland,
wvhich must bear the burden of her bad faith conduct. In its
attempt to further delay this matter by having it remanded for trial,
Dairyland claims that Lunzer's testimony raises a fact issue
whether she really rejected the Morins' offer. This position,
first of all, totally fails to take into account elementary contract

law under which Lunzer's counteroffers to both Theno and Perl on

March 31, operated as a rejection of the Morins' offer.as a matter

of law. New England Mutual Insurance Co. v. Mannheimer Realtv Co.,

188 Minn., 511, 247 N.W. 803 (1933). The second, and more significant,
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flaw in Dairyland's argument is that it doesn't matter whether
Lunzer explicitly rejected the Morins' offer. We know she
didn't accept it, and under these aggravated circumstances, she

had no valid reason for not accepting it immediately. Taking

into account all of the factors used in evaluating an insurer's
conduct (i.e. theories of defense, potential damages, Kearney's
financial exposure, and viewing the case as if there were no
policy limits) Dairyland had not only the opportunity, but also
tne obligation, to protect Kearney from any exposure in excess
of his policy limits. Dairyland had the duty to bring this
matter to a full and final resolution on March 31, 1976. But,
as we know, Lunzer chose to do otherwise, for which Dairyland
must now bear the consequences.

In a case involving remarkably similar facts, the Fourth
Circuit Court of Appeals affirmed a finding of bad faith where
an insurance company failed to immediately accept an offer of
settlement within the policy limits after it had determined that
liability was clear and damages exceeded the policy limits. Andrews

v. Central Surety Insurance Co., 271 F.Supp. 814 (D.S.C. 1967)

(applying South Carolina law), aff'd per curiam, 391 F.2d 935

(4th Cir. 1968). Exactly as in the instant case, a drunk

driver crossed the center-line of a highway and ran head-on

into another vehicle, killing the innocent driver. The applicable
insurancespolicy had $10,000.00 limits, and the attorney for

the decedent's estate offered to settle with the insurance company
for $9,950.00. The insurance company, trying to save itself

$100.00, made a counteroffer of $9,850.00. The attorney again
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demanded $9,950.00, and gave a deadline for the insurance company
to answer. This deadline was extended twice, but in each instance,
the offer was refused by the insurance company. Exactly as
happened here, the attorney told the insurance company that if his
offer was rejected, he would immediately commence suit. When
his offer was in fact rejected, the attorney made good on his word,
and commenced his lawsuit. The next day, the insurance company
offered $9,850.00, the same amount it had earlier offered,
which was rejected. Two days later, the insurance company
offered the amount originally demanded, $9,950.00, but this was
rejected as well. A couple of weeks later, the insurance company
offered its entire policy limits of $10,000.00, which was refused.
The case proceeded to trial, and the jury returned a verdict
totalling $144,000.00 against the defendant. 1In the subsequent
bad faith action against the insurance company, the South Carolina
District Court found the insurance company liable for the full
extent of the excess judgment against its insured.

The exaggerated circumstances surrounding the

collision in this case leave no room for doubt

that the negligence, recklessness, willfulness

and wantoness of defendant's insured was the

sole proximate cause of the collision and the

resulting death of Green, and such circumstances

demanded an immediate settlement to protect {the

insured's] interest. Such facts and circumstances

were forcefully brought to defendant's attention

at a time when it had full opportunity to compro-

mise and settle all claims against plaintiff within

its policy limits. It surely knew, or reasonably

should have known, that its failure to settle

would most probably result in excess judgments

against its insured. 1Its unwarranted attempt to

'save something' out of its coverage and its

inexcusable failure to settle violated its
contractual duties and obligations to plaintiff.
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The court can only conclude that such
irresponsible or selfish action on defendant's
part amounted not only to negligence, but

also to bad faith., 271 F.Supp. at 820-21
(emphasis added)

In contrast to Andrews, the cases relied upon by Dairyvland
have absolutely no application to the actual circumstances
presented to Lunzer on March 31. Dairyland relies primarily

upon Smiley v. Manchester Insurance and Indemnity Co. of

St. Louis, 71 I11.2d 306, 375 N.E.2d 118 (1978), which isn't

even a bad faith case. Smilev involved a malpractice action

by an insurance company against the attorney it had retained

to defend its insured in an action arising out of an autonobile
accident. The insurance company had given this attornev full
authority to meet the plaintiff's demand for the policyv limits,
but he refused the plaintiff's offer, and the jury returned

an excess judgnent against the insured. The bad faith action
subsequently brought against the insurance company was resolved

by summary judgment in favor of the insured and was affirmed on

appeal. Smiley v. Manchester Insurance and Indemnity Co., 13 Ill.

App.2d 809, 301 N.E.2d 19 (1973). 1In this malpractice action,
the insurance companv sought to recover from the attornev the
excess judgment for which it had been already found liable. As
one of his defenses, this attornev claimed that the insurance
company had known early on of the likelihood of liability and
damages exceeding the policy limits, and that the insurance
company was, therefore, contributorily negligent "in failing to

settle the claims at an early stage." 375 N.E.2d at 123. The
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court rejected this argument, stating, in the language seized
upon by Dairyland:

The mere fact that an insurer makes a
preliminaryv evaluation of liability based
on an adjuster's investigation does not
mandate immediate settlement of the claims.
Id. at 123 (emphasis added)

It is most interesting to examine the language Dairvland quoted
from Smiley in its brief at page 29. Dairyland quoted the above
language and most of the remainder of the paragraph, but for some
reason, chose to omit, right in the middle of the paragraph, the
following two sentences:

The evidence shows that one evewitness was

not located until December, 1967. 1In fact,

depositions were not taken of the two claimants

until June, 1968. Id. at 123.

Under the particular facts in Smiley, the evaluation of liability

was only preliminary, and more investigation was needed beZore

the insurance company could conclusively "'ascertain the
possibilitv of success at trial’ and the damages its insured
might be exposed to. 375 N.E.2d at 123.

Here, Lunzer was told by her supervisor not to investigate
further, and simply to pay the monev to the Morins. Dairvland's
misplaced reliance on Smiley, and more particularly its deliberate
omission of the critical language distinguishing Smiley from the
instant facts, is but a further attempt by Dairvland to distort

the applicable law.

Dairyland also relies on Knobloch v. Royval Globe Insurance

Co., 38 N.Y.2d 471, 344 N.E.2d 364 (1976), but plaintiff cannot
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fathom why, as the court in this case reversed the lcwer

appellate court and reinstated a bad faith judgment against the
insurance company. Knobloch also supports the principle that an
insurance company's tender of its full policy limits after the
claimant's offer has terminated does not operate "without more

to exonerate a carrier from pre-existing liability for bad-faith
failure to settle within policy limits." The court further pointed
out that "[clounsel for the insurance company invites our attention
to no case which has ever so held, in our jurisdiction or elsewhere.”
344 N.E.2d at 368. However, exactly as it did with Smiley,

Dairyland seizes upon language that supports its defense only if

the context of the statement and the rest of the decision are ignored.

Contrary to Dairyland's misrepresentation of Knobloch's holding, the

opportunity that the insurance company had to settle the case
within its policy limits, under facts showing the limits should have
been paid, was critical to the court’'s ultimate conclusicn that

the insurance company did indeed act in bad faith.

Finally, defendant's reliance on Deluane v. Liberty Mutual

Insurance Co., 314 Sc.2d 601 (Fla. App. 1975), cert. denied, 330

Sc.2d 16 (1976) again ignores the facts of the case, because in
DeLuane, the plaintiff's demand expired before the insurance
company had a reasonable time to investigate the case and make

an intelligent decision whether to pay its insured's policy limits;
this is not true here. It should also be noted that the insurance

company in DeLuane '"proceeded with all due haste to determine
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and evaluate their position, and they almost made plaintiff's
unreasonable deadline;'" and when they agreed to pay their
insured's limits on the Monday following the Friday expiration

of the offer, the plaintiff's attorney refused it. Here, we know
that the Morins kept their $25,000.00 offer open for ancther

15 months.

There 1s only one reason why Lunzer wouldn't accept the
$25,000.00 offer of the Morins on March 31--she wanted to save
Dairyland a few dollars, never mind the devastating consequences
to Kearney. Dairyland totally abandoned each and every cone of
its obligations to Kearney, and as a consequence, a $720,000.00
excess judgment was rendered against him.

IT. AFTER SUIT WAS FILED AGAINST KEARNEY,
DAIRYLAND ACTED IN BAD FAITH TOWARDS HIM
WHEN IT AGAIN, WITHOUT HIS KNOWLEDGE, TRIED
TO NEGOTIATE A DISCOUNT FROM THE WIDOW
AND CHILDREN'S OFFER TO SETTLE FOR HIS
$25,000.00 LIMITS AND AGAIN REFUSED TO
ACCEPT THIS SETTLEMENT OFFER.

Because Perl had no alternative after Lunzer refused to pay
Kearney's policy limits on March 31, he commenced a wrongful
death action against Kearney on April 2, 1976, for $500,000.00
in compensatory damages. (Lunzer Log 4/2/76, A-14). However,
Perl was still willing to accept Kearmey's $25,000.00 limits in
full settlement of the Morins' claim, an offer which in fact
remained open for almost 15 more months. On April 6, Lunzer

reached Perl by telephone, and he again stated his willingness

to settle for $25,000.00. At this point, Lunzer renewed the
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specter of State Farm's subrogation interest that she had first
brought up wiﬁh Theno back on March 24th. Lunzer told Perl that
if she filed an Answer, State Farm, the Morins' no-fault insurer,
would have to be listed as a pavee on Dairyland's check because

it had a subrogation interest in the survivor's benefits and
funeral expenses it owed to the Morins, by virtue of suit being
commenced against Kearnev. Perl responded that he would think
about it and call her back. Lunzer then discussed the matter with
Graham, who told her not to pav the $25,000.00 unless State Farn
was listed as a payee on the check. (J.unzer Log 4/6/76, A-14;
Lunzer Dep. 79-30)

State Farm's minimum obligation to the Morins for suvivor's
benefits under MMinnesota's no-fault statute, Minn. Stat. §65B 44,
Subd. 1(b), was $10,000.00, and State Farm ultimately paid a
total of $820,000.00 when the Morins ''stacked'" coverage on a second
vehicle they o&-mec‘.l7 {eeping in mind that if State Farm indeed
had a subrogation interest, it had to equal at least 510,000.00
and perhaps $20,000.00, Lunzer's conversation with Perl on April 12,
1976, is also critical. With Graham's approval (Graham Dep. 53-55),
Lunzer again tried to settle the Morins' claim for less than
Kearney's policy limits. If the Morins still insisted on Kearnev's
full policy limits of $25,000.00, Dairyland would list State TFarm

as a payee on the check. However, if the Morins would take

$§24,000.00, they could have a check without State Farm listed as

a pavee.

17State Farm paid this additional $10,000.00 in survivor's benefits
in July, 1978, after this Court decided Wasche v. Milbank Mutual
Ins. Co., 268 N.W.2d 913 (Minn. 1978).
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Called Perl-he hasn't decided what to do-
told him that if he dismisses this I'll

send him 24000 w/o SF on checlk., He refused-
says to send 25000 & he'l1l dismiss suit
against insd or file answer & he'll go after
us for bad faith. (Lunzer Log 4/12/76, A-15)
(emphasis added)

After speaking with Perl, Lunzer again conferred with
Graham, who once more told her not to pay $25,000.00 without
listing State Farm as a pavee. She then called Perl back, and
her log reflects Perl saying that he would send a dismissal and
a court approved distribution upon receint of a draft from
Dairyland. Dairyland seizes on this language in Lunzer's log
(A-15) and Lunzer's letter to Perl of April 13, 1976, (A-18) as
supporting its claim that Perl agreed to accept $25,000.00 in
settlement of this claim "on the condition that State Farm be
identified as a co-payee on the draft." (Appellant's Brief, p. 6)
However, this language in Lunzer's Log does not remotelv support
any such agreement, and Dairvland also conveniently ignores Perl's
immediate response to Lunzer's April 13th letter which cleared
up any mistaken notion bv Lunzer that Perl had ever agreed to
such a settlement. Perl immediately called Lunzer on April 1l4th
when he received her April 13th letter and told her, according
to her own notes, "'put in Answer or send check w/o SF on it."
(Lunzer Log 4/14/76, A-15) Perl followed up this telephone call
with a letter dated the same day, where he reviewed the conver-
sations that had taken place both before and after he had
commenced the Morins' suit against Kearnmey, and that he viewed
Dairyland's actions as merely '"trying to save a few pennies for
your insurance company in a case where obviously the damages

would well exceed the coverage." (A-19, 20) Dairvland never
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responded to Perl's April l4th letter., (Lunzer Dep. 92-93: Grahap

Dep. 76-77)

On April 16, 1976, Lunzer forwarded a copy of Perl's
April l4th letter to Kearney, as Perl requested, (A-24) and also
wrote an "'excess claim'" letter to Kearney, (A-25) which doesn't
even hint at the negotiations that transpired both before and
after suit was commenced. Lunzer also admits that at no time
prior to April 16th did she inform Kearney, his wife, or Sipe
the offers of settlement made by the Morins, Dairyland's attemnts
to pay less than Kearney's policy limits both before and after suit
was filed, and Kearney's possible exposure to an excess judgment
if these attempts to pay less than the policy limits failed.
(Lunzer Dep. 103-104)

The Morins' offer to settle for $25,000.00 without State

Farm listed as a pavee stayed open for over 14 more months. On
June 17, 1977, Mr. J. Michael Egan, another attornev in Perl's
office, wrote to Alan G. Christoffersen, the attornev hired bv
Dairyland to represent Kearney. (A-21, 22) Egan notified
Christoffersen that the Morins' offer to accept $25,000.00 without
State Farm on the check was still open, but would expire on June
31, 1977, after which it would be permanently withdrawn, and
that Mr. Kearney would be pursued personally for satisfaction
of any verdict in excess of the policy limits. Dairyland chose
to not even respond to this letter.

On December 1, 1977, well after the Morins' $25,000.00 offer
expired, and some 21 months after the Morins had first notified

Dairyland that they wished to settle for Kearney's limits, Dairyland
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attempted to deposit Kearney's policv limits into court. The
Morins objected, citing Dairyland's bad faith, and Judge Donald

J. Barbeau denied Dairyland's motion. Dairyland's appeal of

Judge Barbeau's Order to the Minnesota Supreme Court was dismissed

3

on April 17, 1978.

As the trial date in the Morins' suit approached, Dairyland's
internal correspondence evidences a growing concern over its "bad
faith'" exposure. In a letter written from Terrv Lee, a corporate
claims employee in Dairvland's home office, to Gordon David, who
took over the handling of Kearney's file after Lunzer left in the
surmer of 1977, Lee expressed his concern about the "distinct
possibility" that a jury could find that Dairyvland acted in bad
faith. Mr. Lee suggests hiring a "top notch trial attv'" to handle
the bad faith claim it expected to be made after the almost

certain excess judgment was rendered against Kearnev. Mr. Lec

further writes:

We also recommend that we find out exactlvy
how Linda Lunzer and Wilson Graham will
testify and pinpoint inconsistencies in
their versions (if any) and in the version
relayed by the plaintiff attyv.

Another thing which may be helpful is to sit
down with insd and his atty and explain
exactly what happened, what alleged, what

the law is, how we evaluated the case and

vhat we intend to do. Lets be sure our insd
knows of and understands all that transpires.
Feep in mind that without an assignment from
our insured, its probable that the plaintiff
has no cause of action against [Dairyvland]. We need
to do what we can not only to protect the insd
but to seek his help in protecting ourselves.
Lets find out the state of the insd's assets

and his feelings about us and this case .
(A-36, 37)



—

The "top notch'" trial attorney Dairvland retained on this
potential bad faith claim was Mr. 0. C. Adamson, of Meagher, Geer,
Markhamn, Anderson, Adamson, Flaskanp & Brennen, Minneapolis,
Minnesota. Although State Farm had not changed its position and
still claimed a right of subrogation against Kearnev's ﬁolicy,
and although Dairvland hasn't pointed out anv other change in
circumstance (except, of course, its own mounting fear of a bad
faith claim), Dairyland on October 11, 1978, finallv offered the
lMorins $25,000.00 with, as MMr. Adamson put it, '"no strings
attached." (Egan Dep. Exhibit No. 10) Inastrauch as the Morins'
offer to accept $25,000.00 had long since terminated, this offer
was refused. The case proceeded to trial where the $745,000.00
jurv verdict was rendered against Kearnev.

As discussed earlier, Dairvland has all along applied
its subrogation defense only to its post-trial actions.
Indeed, the very act which supposedly gave rise to this subro-
gation claim, namely the Morins' commencement of their lawsuit
against Kearney on April 2, makes it impossible for this
subrogation defense to apply to the pre-suit period. The critical
language of Minn. Stat. §65B.53, Subd. 2 that Dairvland relies
upon provided, in pertinent part, that a no-fault insurer "shall
be subrogated to the extent of benefits paid or pavable to anv
cause of action to recover damapges for economic loss . . ." This

13
subdivision was deleted from the MNo-Fault Act on March 26, 1976,

18ace of March 25, 1976, Ch. 79, 1976 Minn. Laws 201. Ch. 79,
Sect. 3 provides that "this Act is effective the day following
final enactment (March 25, 1976) and applies to accidents
occurring on and after its effective date."
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and was replaced by two new subdivisions, Subd. 2 and 3,19 both
of which include language that precludes subrogation if the
insured has not been fully compensated for his or her loss.
This language added to Minn. Stat. 65B.53, Subd. 2 and 3,
making a no-fault insurer's subrogation rights, among other
things, conditional on the requirement that the insured be
first fully compensated, was by no means a new or novel idea,
as this Court had enunciated this very principle two vears
earlier in the context of an uninsured motorist claim. Milbank

Mutual Insurance Co. v. Kluver, 302 Minn., 310, 225 N.W.2d 230

(1974). Hence, in early April, 1976, Dairyland had the

benefit of seeing the no-fault law just recently amended to
explicitly provide that a no-fault insurer had no subrogation
rights until the insured was fully compensated, and additionallyv,

the benefit of this court's holding and reasoning in Kluver.

Although this precise issue wasn't conclusively determined until

1980, when this Court decided Pfeffer v. State Automobile and

Diinn, stat. 658.53, Subd. 2 and 3 (1983) read:
Subd. 2. A reparation obligor paving or obligated to pay basic
or optional economic loss benefits is subrogated to the claim for
the recovery of damages for economic loss that the person to whom
the basic or optional economic loss benefits were paid or pavable
has against another person whose negligence in another state was
the direct and proximate cause of the injury for which the basic
economic loss benefits were paid or payable. This right of
subrogation exists only to the extent that basic economic loss
benefits are paid or payable and onlyv to the extent that recovery
on the claim absent subrogation would produce a duplication of
benefits or reimbursement of the same loss.

Subd. 3. A reparation obligor paying or obhligated to pay
basic economic loss benefits is subrogated to a claim based
on an intentional tort, strict or statutory liability, or
negligence other than negligence in the maintenance, use, or
operation of a motor vehicle. This right of subrogation exists
only to the extent that basic economic loss benefits are paid
or payable and only to the extent that recoverv on the claim
absent subrogation would produce a duplication of benefits or
reimbursement of the same loss.



Casualty Underwriters Insurance Co., 292 N.W.2d 743 (Minn. 1980),

where this Court confirmed that the Kluver principle applied to
no-fault insurers, the law as it existed in early April, 1976,
unquestionablyv raised severe doubts about the validity of any
subrogation claim bv State Farm. With this background in mind,
Dairvland's actions must be closelvy examined.

As of April, 1976, both Lunzer and Graham were fully aware
that State Farm's subrogation claim would be for more than
$10,000.00. (Lunzer Dep. 87, Graham Dep. 54) Yet, as confirmed
by Lunzer's Log (A-15), Lunzer's testimony (Lunzer Dep. 83-84),
and Graham's testimony (Graham Dep. 53-55), Lunzer told Perl that
if the Morins wanted Kearney's full $25,000.00 limits, Dairvland
would list State Farm as an additional payvee on the check, and
the Morins would have to fight it out with State Farm over its
alleged subrogation interest, or Dairvland would pav the lMorins
§24,000.00 and leave State Tarm's name off the check.

The next logical question is, why did Dairyland withhold
$1,000.00 when it knew that State Farm's subrogation claim, if
valid, was far greater? According to Graham, he arrived at
this figure by guessing the worth of the Morins' claim, guessing
how ruch State TFarm would pay in no-fault benefits, and then

pro-rating State Farm's subrogation claim, even though he had

no legal authority that State Farm's subrogation interest would

S
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be pro-rated. (Graham Dep. 53~55). It is impossible to beliewve
that Graham really intended to protect Kearney from a valid
subrogation claim by withholding this $1,000.00, because he
hadn't even spoken to State Farm when arriving at this $1,000.00
figure, nor did he have any idea if State Farm would even accept
$1,000.00 in full settlement of their subrogation interest.
(Graham Dep. 64) Also noteworthy is the absence of any
explanation of this rationale in Lunzer's log.,
Alan G. Christoffersen, the attorney hired by Dairyalnd to

defend Kearney in the Morins' action, had his own idea about
why Lunzer offered the Morins only $24,000.00 on April 12. On
December 2, 1977, he wrote Dairyland to inform it about the
progress of their motion to pav Kearney's policv limits into
court. It will be remembered that by now, the Morins' $25,000.00
offer had terminated, and the Morins objected to Dairvland's
attempt to pay these limits into court. Christoffersen pointed
out in this letter:

The unfortunate thing as far as settleent [sic]

negotiations are concerned is that Linda

[Lunzer] offered to pay $24,000.00 and leave

State Farm's name off the check. (A-31)

Five days later, on December 7, 1977, Christoffersen again

wrote Dairyland (A-32) and informed it that Judge Barbeau
had denied Dairyland's motion to pay its limits into court.
Christoffersen's explanation of Judge Barbeau's decision is highly
instructive:

I feel that he was probably persuaded to

deny my motion because Linda offered

$24,000.00 in settlement when she could

have settled it for $25,000.00. If she

would have been able to leave State Farm's

name off from a $24,000.00 Draft, she

could just have easily have left it off
from a 525,000.00 Draft. (emphasis added)
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After the jury found Kearnev liable to the Morins for
$745,000.00, and a bad faith action against Dairyland was
now a certainty, Christoffersen wrote to 0. C. Adamson, the
attorney Dairyland hired with respect.to its bad faith exposure,
and offered his explanation of how Lunzer's $24,000.00 offer

was arrived at:

I have been considering what explanation
could be given for the claim representative,
Linda Lunzer, offered to pay $24,000.00 to
the plaintiffs [sic] attornev and refusing
to pay the additional $1,000 of the policyw
limits. I understand that the reason for
refusing to pav the additional $1,000 was
because State Farm Mutual Insurance Company
had paid $1,000. for funeral expenses under
their no-fault coverage. At the time of
this accident thev would have had a subro-
gation claim for the funeral expenses having
priority over the other claim of the dependents.
(emphasis added) (A-34, 35)

That same dav, Christoffersen wrote to Dairvland, stating

that he believed his explanation in the letter he sent to

1" LA P ad

and ""if the case for over the

0. C. Adamson was ''correct,
policy limits is to be won by Dairyland, I feel that it is
necessary to show why such an offer was made.”" (A-33)

Mr. Christoffersen was wrong--Dairvland's post-hoc excuses
it attempted to concoct to justify their bad faith is not important
to the decision of this case. Christoffersen's statement is,
however, an admission that Dairyland had acted in bad faith.
One thing is certain., State Farm's alleged subrogation interest

had nothing to do with this $24,000.00 offer because on October

11, 1978, without any change in circumstances or the law affecting

State Farm's alleged subrogation rights, Dairyland offered the Morins

"
$25,000.00, "no strings attached.”"O Or, as the trial court put it, "If

200, C. Adamson letter to Perl, Egan Dep. Exhibit No. 10.



Dairyland felt they could make the offer in October of 1978,
why could they not have made the offer in 19767 Dairyland
has not advanced any rationale for this change in position."
(App. A-23)

Although Dairyland's rationale behind this change in position
is unstated, it doesn't seem difficult to figure out. This offer
was made only weeks after Terry Lee of Dairvland's home office
wrote to Gordon Davis, andsuggested hiring a "top notch' attornev
who ''may also have some suggestions on how we can best protect
ourselves.," (A-36) Even at this late date, just weeks before
the commencement of the Morins' trial against Kearney, it is obvious
that Dairyland is still onlyv concerned with its own interest,
and not Kearney's. This '"no strings attached" offer was obviouslv
Dairyland's attempt to ''protect ourselves' from excess exposure,
and once again, it is obvious whose financial exposure 1is paramount
to Dairyland.

Dairyland's April 12, offer of $24,000.00 is egregious enough
but is made all the worse by Dairyland's complete failure to
inform Kearney what it was doing. By now, Kearney had been sued
for $500,000.00 in compensatory damages, and yet, Dairyland still
had not informed him, his wife, or Sipe, of the Morins' still open
$§25,000.00 offer. (Lunzer Dep. 102-103) Had Dairyland informed
Kearney of this offer, and both its refusal to pay his policy
limits without listing State Tarm on the check and its counter-
offer of $24,000.00 without State Farm, Kearney would have been
able to '"take whatever course may be necessarv for the protection

of his own interest' if Dairvland's position wasn't acceptable
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to the Morins. Larson v. Anchor Casualty Co., 249 Minn. 339,

82 N.W.2d 376, 384 (1957). For example, Kearney could have
consulted with his own attorney, who would have pointed out

the serious doubts about the validity of State Farm's subrogation
claim. Or, had Kearney known that the Morins wanted $25,000.00
but his insurance company would onlv pav them $24,000.00, Kearney
might have been able to come up with the $1,000.00 himself.
However, Kearnev never had either opportunity, because he had

no idea of the actions Dairvland was taking, obstensibly on

his behalf. ELven when Dairyland finally sent its "'excess clain"
letter to Kearney on April 16, 1976, after Perl told Dairvland

to either pay Kearney's limits or put in an Answer, this letter
doesn't contain a hint of what had actually transpired. (A-25)
Even in all the rest of the correspondence Dairyland directed to
Kearney (A-26, 30), Dairyland never informed Kearney of its nre-
sult ections, or its refusal to pay his limits because of State
Farm's subrogation claim. When the Morins on June 17, 1977, gave
a final deadline of June 31, 1977, for their $25,000.00 offer,
Christoffersen still never advised Kearney in the manner in which
he was obligated to do under Minnesota law, i.e. "in the manner
in which the insured would be advised if he consulted a private

counsel," Lange v. Fidelity and Casualty Company of New York,

290 Minn. 61, 185 M.W.2d 881, 886 (1971), but instead, Christoffersen
tells Kearney only that he was ''discussing this matter with

Dairvland Insurance Company,' and that he would be 'pleased to
discuss it with you at your convenience.'" (A-27) Had Kearnev

been properly advised as if he had consulted private counsel, he
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would have been advised by Christoffersen that State Farm's
subrogation claim was not onlyv highlv suspect, but even if
it existed, was far less than his potential exposure to the
Morins. 1In addition, Kearney should have been advised that
suit had been filed only because of Dairyland's pre-suit
demand for a discount and its refusal to accept the Morins'
offer, and that if a subrogation interest indeed existed, it
should have been Dairyland's problemn, not his own. Had Kearnev
been properly advised by an attornev without divided lovalties,
he would have received this advice, but it is undisputed that he
did not.

Ultimately, then, Dairyland's April 12, 1976, offer of
§24,000.00 is seen for what it really was, vet another atterpt
to club Donald Morin's widow and children into accepting less than
the full linits of Kearney's meager $25,000.00 policv to which

they were entitled. Once again, Dairvland totally ignored each

and every one of the duties it owed Kearney, merelv so it could

fatten its own coffers bv a few dollars at the expense of a widow
and five children.
ITI. BECAUSE ALL OF THE MATERIAL FACTS
IN THIS CASE ARE TAKEN RIGHT FROM DAIRYLAND'S
OWN RECORDS AND ADMISSIONS OF ITS EMPLOYEES,
THE TRIAL COURT PROPERLY FOUND THAT THESE

MATERIAL FACTS ARE UNDISPUTED AND THAT
SUMMARY JUDGMENT SHOULD BE GRANTED TO PLAINTIFF

It should be obvious by now that all pertinent references
to the record in this case are either to Dairvland's own documents

and correspondence or the testimony of its own employees. The
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factual disputes of which Dairyland so heatedly complains are,

in reality, muéh ado about nothing. The trial court recognized
that the material facts in this case are contained in Dairyland's
own records and admissions, and additionally, are completely
consistent vith the testimony of Perl and Theno. As these

facts are undisputed, and plaintiff is entitled to judgment as

a matter of law under these facts, the trial court properlv
granted plaintiff summary judgnent.

However, plaintiff cannot let go without corment Dairvland's
present position that fact questions preclude summarv judgment,
particularly because of the procedural history of this case that
led to its present posture. After twice being continued, this
matter was finally called for trial on Thursday, June 10, 1982,
the last or next to last dav of the Hennepin County 1981-82
trial term, Just hours awav from the start of jurv selection, and
with testimony scheduled to start the next morning, counsel for
the parties were discussing the nature of the case with Judge
Lebedoff. When Judge Lebedoff stated he had never had a ''bad
faith" case before, and inquired what issues would be presented
to the jury, Dairyland's counsel, Mr. Dale Larson, represented
to the trial court that Dairvland didn't think there were any
issues of fact for the jury. As plaintiff all along had thought
that this matter could be resolved solely on the records of
Dairyland and the deposition testimony of its employees, plaintiff's
counsel readily agreed, and the matter was submitted to the trial
court on the parties' previously filed cross motions for summary

judgment, which had been denied as untimely by Chief Judge Kalina
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exactly one week earlier. Upon considering the parties' motions,
Judge Lebedoff also agreed that there were no fact issues
necessitating a jury trial, and granted plaintiff's motion

for summary judgment.

Having seen what Judge Lebedoff thought of its defenses,
Dairyvland has undergone a remarkable change of heart. Dairyland
now claims that the trial denied Dairyland "its day in court”
because there really were fact issues to submit to the jurv,
Dairyvland further urges that this matter be remanded to the trial
court for the trial which would have been held back on June 10,
1982, but for the representation of Dairyvland that no fact issues
existed for the jury.

In the Affidavit submitted to the trial court by Mr. Dale
Larson in support of Dairyland's petition for a rehearing of
Judge Lebedoff's Order (A-50tc 53), Mr. Larson does not deny that
he made the statement to the trial court that there were no
fact issues for the jury. Rather, Mr. Larson claims, 1in essence,
that that's not what he meant. (A 51-52, Paragraph 4) Mr. Larson
further alleges that he’told the trial court that Dairvland's

motion for summary judgment could be granted, but plaintiff's

couldn't, because plaintiff'’s was premised upon "disputed and
vigorously contested genuine material issues of fact.'" (A-52,
Paragraph 5) In other words, Mr. Larson claims that after trial
had finally commenced and plaintiff's witnesses had been brought
in from out of state, plaintiff agreed to submit the matter on

cross motions for summary judgment that couldn't be ruled on in

21
Appellant’s Brief p. 15.
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his favor, and that the learned trial court accepted the parties’

cross motions on this basis. If indeed genuine fact issues had

to be resolved to completely decide this matter one way or the

other, the reans to do so existed right then and there in

Judge Lebedoff's courtroom. A jury was about to be selected,

but the trial court was told by counsel for both parties that this

wasn't necessary. Dairyland wasn't denied its day in court, but

rather, it chose a strategy which it now obviously regrets.
Plaintiff recognizes that even where all counsel agree

that there are nomaterial fact issues, it is ultimately for the

court to determine whether material fact issues exist. See

generally, Brenner v, Nordby, 306 N.W.2d 126 (Minn. 1981), 10NA

Wripght and Miller, Federal Practice and Procedure §2720 (1983).

To put it another way, just because Mr. Larson stated there were
no fact issues for the jury (to which plaintiff agreed), the trial
court was not relieved of its obligation to determine whether
material fact issues exist.

The true significance of !Mr. Larson's representation is
that it demonstrates how Dairyland has tried to have it both wvavs
in this case. Plaintiff (and the trial court) relied on Dairvland's
representation that no fact issues existed for a jurv, without
ever imagining that Dairyland would come back after an adverse
decision and claim that the jury trial should have been held. Had
plaintiff thought for a moment that Dairyland would completely
change its position and demand an jury trial, plaintiff would
never have renewed his motion for summary judgment. Rather,

plaintiff would have insisted on going to the jury with his case,
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so that Dairyland couldn't further delay this matter by appealing
on the basis that summary jﬁdgment was inappropriate, exactly

as it has done here. When Dairvland's present position is
scrutinized in light of its representation to the trial‘court,

it seems readily apparent that Dairvland is merely trying to

further delay its day of reckoning, when it must finallv account

for its bad faith conduct.

CONCLUSION

It is difficult to think of a more compelling case than
this for the imposition of bad faith liability. Wrongful death
liability will never be more clear cut than it was in this case,
with all evidence conclusively showing that Kearney was drunk,
blacked out, and crossed the center line, killing an innocent
driver. It is also impossible to imagine a more clear-
cut case of liability which exceeded policy limits, what with
the death of the breadwinner of a family of five children, who
had earned some $29,000.00 in the year before he died. And,
finally, it is difficult to imagine a case where an insurance
company could breach more of the duties it owed its insured than
Dairyland breached here. Dairyland was, is, and always will be,
free to attempt to negotiate discounts on policies that it has
conclusively determined are owed in full, But, if it chooses

to do so, Dairyland, and not its insured, bears the entire risk

of an excess verdict. Where, as here, Dairvland repeatedly refused
to accept offers to settle for its insured's policy limits in the

hopes of saving a few dollars, Dairyland, in effect, writes a
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brand new policy for its insured, to the full extent of any
excess judgment against him.

When Dairyland's sham defenses, misstatements of law, and
distortions in the record are disregarded, the determinative
question for this Court is really quite simple--did Dairyland have
any conceivable motive in mind besides its own financial interest
when it tried to neégotiate a discount and wouldn't accept the
Morins' offer on March 31, 1976, and when it tried again to
save $1,000.00 on April 12, 1976, all without informing its
insured? Plaintiff respectfully submits that the answer to
this question is self-evident, and that the trial court properly
granted plaintiff's motion for summary judgment. Plaintiff,
therefore, respectfully requests that this Court affirm the
trial court's Order of July 13, 1982, and the judgment entered
in favor of plaintiff,

Respectfully submitted,
DePARCQ, ANDERSON, PERL, HUNEGS

& RUDQUIST, P.A.

Richard G. Hunegs
Michael L. Weiner

608 Building, Suite 565
608 Second Avenue South
Minneapolis, MN 55402
612/339-4511

P

-and-

- AUSTIN, ROTH & ASSOCIATES

e (et
Robert M. Austin T
Minnesota Federal Building, Suite 600
603 Marquette Avenue
Minneapolis, MM 55402
612/332-4273
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EXZCUTIVE GFFICES Go5 M Segoa Roaa < PO 2oy 5220 Madhgon Vasoonan LITNS . Phone 358207 1500

DAITRYLAND I NSURANCE COMPANY

( St. Paul Regional Office Serving : lowa, Minnesota, North Dakota, and South Dakota)
155 Aurora Ave. = P.0O. Box 3506 « St. Paul, Minnesota 55165 « Phone: (612) 224-3751

April 13, 1976

¥orman Perl
565 Pillsbury Bldg.
Minneapolis, Minnesota 55402

RE: Qur File #: 21~929638-9
Our Insured: Gerald Rearney
Your Client: Darlene Morin

Dear Mr. Perl:

This letter will confirm our telephone conversation of April 12,
1976, :

At that time we agreed to offer $25,000.00 in settlement of the
claim of Darlene Morin and the minor c¢hildren involved, in this
case. Since the clalm has been sued, it will be necessary that
we Include the name of State Farm Insurance on the draft.

In return, you have agreed to file a dismissal of the lawsuilt

against our insured, and to provide us with the Order of Distribution
from the Judge on on the death settlement. I am also enclosing the
convenant not to sue which we require your client to sign for our
insured.

As soon as the Order of Distribution is received, we will issue our
check accordingly. Thank you for your cooperation.

Yours very truly,

Linda Lunzer
Claims Examiner

_g O =

LL:rgs
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wiLLiAM H. Oc

JEROME T. ANOERSON (19324-1372)

NORMAN PERL

RICHARO G. HUNEGS AREA CODE 5I2 -338-4511

K,, A-19 .

LAW OFFICES

De Parco, ANDERSON, PERL & HUNEGS

S6S5 PILLSBURY BUILDING
PARCO 608 SECOND AVENUE SOUTH RALPH E.KOENIG
MINNEAPQOLIS, MINNESQOTA S5402 STEPHEN S. ECKMAN
F. QEAN LAWSON
PAUL A, STRANONESS
J. MICHAEL EGAN

April 14, 1976

Ms. Linda Lunzer, Claims Examiner
Dairyland Insurance Group

P. O. Box 3506

St. Paul, MN 55165

Re: Your File No,
Your lnsured: Gerald Kearney
Qur Client: Darlene Morin

Dear Ms, Lunzer:

So that the record is clear on what has taken place in regard to the settlement
discussions with our office and you, | am writing this letter to confirm our

conversation with you this morning that you forthwith interpose an Answer to our
Complaint,

My investigator and myself had repeated conversations with you wherein we
demanded the settlement from your insurance company in the amount of $25,000.00.
We indicated to you that this was clear cut liability on the part of your insured,
having killed the principal breadwinner, leaving surviving a wife and five minor
children., Nevertheless, Dairyland wanted to negotiate and get discounts, and

we refused to accept anything less than $25,000.00, Therefore, we felt it

was necessary to commence a lawsuit because you were not acting in good faith

to protect your insured,

Immediately after the Summons and Complaint was served on your client, Gerald
Kearney, you then called and stated you would pay the $25,000,00 but now would
have to include the name of State Farm Insurance Company on the draft because
they had paid some funeral expenses. | then told you if you would send the
$25,000.00, we would dismiss the lawsuit against your insured. You then stated
you would pay $24,000,00 and leave State Farm's name off the draft, again
indicating that you really are not concerned about Mr. Kearney, but merely are

e

ey
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Ms, Linda Lunzer, Claims Examiner
Dairyland Insurance Group

Page 2

April 14, 1976

trying to save a few pennies for your insurance company in a case where obviously
the damages would well exceed the coverage.

We are going to take whatever steps are necessary to enforce full collection of
whatever damages are awarded against your insured, Mr., Kearney, and Deiryland

Insurance Company, and any other parties who may be responsible,

| am sending a copy of this letter to you and request that you forward the copy to
Mr. Kearney so that he is aware of what action you have taken in regard to this
claim against him,

Please govern yourself accordingly.

Yours very truly,

W
%rl

NP/mq
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LAV OFFICES *

C

DEPARCO, ANDERSON. PERL, HUNEGS & RUDQuisT

}

WiLLIAM H. DEPARCO

JERDOME T. ANDERSON {(1924-1972)
NORMAN PERL

RICHARD G. HUNEGS

RALPH E. KDENIG

STEPHEN 5, ECKMAN

Mr. Allen G. Christoffersen
Attorney at Law

1209 Geneva Avenue North
St, Paul, MN 55119

Dear Mr. Christoffersen:

565 PILLSBURY 8U

608 SECOND AVENUE 50UTH .
. MINNEAPOLIS, MINNESOTA 55402 : F. DEAN LAWSON

AREA CODE 612-339-4511

M eZStin3

ILDING
DONALO L. RUDQUIST
PAUL A. STRANDNESE

J. MICHAEL EGAN
PHILIP B. LUSH

June 17, 1977

Re: Qur File: 5962
Your File: 5488
Morin, et al vs. Kearney, et dl

| am in receipt of your Offer of Judgment and letter dated March 2, 1977, In the letter
you state, "the said offer of judgment is contingent upon a Release by State Farm Insurance Com-
pany of their subrogated interest.” Therefore your offer of judgment to my client is something less
than your policy limits and not acceptable.

This is to notify you that we are willing to accept your draft made out to my client and
myself as her attorney, in the amount of $25,000, the full amount of the policy, in exchange
for a Pierrenger Release of any and all claims that my client has against Mr, Kearney. This
offer to settle is conditioned upon State Farm Insurance Company's not being included on the
draft and with the understanding that this will result in less than full compensation for the
damages my client has sustained. State Farm Insurance Company is not a party to this action.
According to the holding in Milbank Mutual Insurance Company v. Kluver, a copy of which

is included for your convenience, State Farm Insurance Company has no subrogation interest
unless my client has been fully compensated.

This is a case of clear cut liability on the part of your insured which resulted in the
death of a principal breadwinner leaving a surviving spouse and five minor children, The
potential damages conservatively exceed by ten times the amount of insurance coverage avail-
able. In light of our offer to settle within the policy limits, your insistence on protecting the
claimed interest of another insurance company represents, in our opinion, bad faith in your

representation of your insured.

Our offer will remain open for 14 days at which time it will be withdrawn. If this offer
to settle is not accepted and it is necessary to go to trial, it is likely that the verdict will far
exceed the coverage that exists, If we do receive a verdict in excess of the amount of the policy,
we will have to pursue your insured personally for satisfaction on the verdict received.
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| am forwarding two additional copies of this letter, one for the insurance company
and one for Mr. Kearney., Let me hear from you as soon as possible.

Very truly yours,

J. Michael Egan

JME:lw

Enclosures



A-23

s o e \;i;-,_nv.-- SR ~ e e e
oe e AN S

‘UAiRYLAQNB INSURANCE CGMPANY

155 Aurora Avenue P.O. Box 3506 St. Paul, Minnesota 55165

MEMORANDUM

Gerald Keamnay
85 Walley Haven Park

° Shakopee, x,
File #: 21-99638-9 Date 3_4-76 ... e

Date of Loss: 2-23-76

PLFASE FILL IN YOUR DRIVERS LICENSE # & DATE NF BIRTH ON BOTH
COPIES OF POLICE AUTHORIZATIONS. SIGN YOUR NAME TO BOTH COPIES
AND SUBMIT BOTII COPIES IN FIVE DAYS. THAMK YOU. '

Linda Lunzer
Claims Examiner ' LL:cj§

21-m:1
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RYLAND I NSURANCE COMPANY

Paul Regional Office Serving: lowa, Minnesota, North Dakota, and South Dakota)
155 Aurora Ave, « P.0. Box 3506 ¢ St. Paul, Minnesota 55165 « Phone: (612) 224-3751

April 16, 1976

Gerald D. FRearney
25 Valley ilaven Park
Shakopee, ilinnesota 55379
CERTIFIED LETTER
RETURN RECEIPT

REQUESTED
RE: Claim #: 21-959638-9

Date of Loss: 2-23-76
Dear lMr. Xearney:

We acknovledge receipt of the sult papers served upon you on
April 2, 1976 in the action for personal injuries begun by
Darlene tlorin,

This matter has been turnad ovar to Attorney Allen G. Christoffersen
locatad at 1209 CGaneva Avenua YWorth, St. FPaul, Yinnesota Zor handling.

As you know, this suit haz been commznced requaesting damazes in the total
summ of $300,000, This doas not mean that they will make recovery in such
an amount, but because of this demand, there is a possibility that you
nay be held liable for an amcunt in excess of the policy of insurance
covering this accident. This policy provides coverage in the amount of
$25,000.0C for each person injured in a sinzle accident znd in the amount
of £59,000.00 for all personal injuries resulting from a single accident.

For these reasons, you should feel free to employ counsel at your expense
to protect you for your interests in excess of the coverage provided,
Atterney Christoffersen will undoubtedly be contacting you in the near
future to consult further with you with reference to the mammer in which
the accident occurred and the signing of necessary documents, in defense

of this lawsult., We, therefore, request that should you change your address,

either temporarily or permanently, that you notify either Attorney
Christoffersen or this office.

Very truly yours,

Linda Lunzer
Claims Lxaminer

- - r_—\f‘

cc: Allen G. Christoffersen, Attorney

LL:rgs ' :

COUEINY ¢ DAIBYLAND COUNTY MUTUAL I1LSLRANCE COMEINY_OF TEXAS » GRIAT SCUTHULIST 232 NE_3ing
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ATTORNEYS AT LAW-

September 7 LS ]7/ 1209 GENEVA AVENUE NO.
'. A‘A/EENTURY AVENUE
\.\' , ST. PauL, MINN. 55119
~ ‘,Cf'ﬂig PHONE 735-3300
S
"li:‘_ OLP 8 7970 ALLEN G. CHRISTOFFERSEN
Mr. Gerald D. Kearney v e, ;« SRiAN L. SoLEM
Lot %25 o o A~ S
Valley Haven Trailer Park . @%/ §§§é§§§§§é§§ﬁ§
Shakopee, Minnesota o _;3;S/ XX HMHERA KR ELKX
. IR .

AR EIRE AR X ELXK

Re: My File $C-5488
Darlene J. Morin, as Trustee for the Next of
Kin of Donald D. Morin, Decedent, et al vs,
Gerald D. Kearney & Hedina Recreation, Inc.

Dear Mr. Xearney:

This is to advise you that the Attorney for
the Plaintiff in the above captioned matter has set your Deposition
for September 21, 1976 at 10:00 A.M. in his Office at 565 -Pillsbury
Building, Minneapolis, Minnesota. It will be necessary for you to be
present for the taking of the Deposition. By taking a Deposition,
I mean that the Attorney for the Plaintiff will question you regardi
the drinking that you had done prior to the accident. Be will also
guastion you regarding the facts of the accident. Under the Rules
of Civil Procasdure for the District Courts of Minnesota, the
Plaintiff's Attorney has the right to take your Deposition.

I would like to discuss the accident with
you prior to the taking of your Deposition. We would be abla to
go over the facts of the accident, your drinking activities max
to the accident atc. I would also be able to advisa you in greater
detail regarding the taking of your Deposition.

Sometime prior to the date of the Deposition,
I will telephone you to make arrangements to meet with you to dlscur"
ths cas=z.

Yours truly,

A. G. Christoffersen

3 cc: Dairyland Insurance Company

Your File #21-99638-9

» FOR YOUR INFORMATION




ALLEN G. CHRISTOFFERSEN
ATTORNEY AT LAW

TELEPHONE 7398.3300
AReEA CODE 612

Dear Mr. Kearney:

\\ A—2‘7 (

% /// 1209 GENEVA AVENUE NORTH

(ALSO KNOWN AS CENTURY AVE. AND £120)
SAINT PAUL. MINNESOTA 55118

IN ASSOCIATION WITH
BRIAN L. SOLEM

My File #5488
Darlene J. Morin, as Trustee for the Heir
and Next of Kin of Donald Morin, Decedent

et al vs. Gerald D. Kearney and Medina
Recreation, Inc.

I am enclosing for your information a copy of a letter
that I have just received from Attorney J. Michael Egan, who represent

the Plaintiff. I am in the process of discussing this matter with
Dairyland Insurance Company. I will be pleased to discuss it with you

at your convenience.

AGC/jrg
Enclosure

Yours truly,

A. G. Christoffersen

c: Dairyland Insurance Company
Fie #21-99638-9
FOR YOUR INFORMATION
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October 20, 1978

Mr. Gerald Xearney
1291 East Maymard Drive
St. Paul, MN 55116 : o
' ' CERTIFIED LETTER
RETURN RECEIPT
REQUESTED

"RE: Our file #: 21-99638-12

Insured: - érald Kearney
Date of loss: 2-23-76

Dear Mr. Kearney:

You were previously advised that a law suit had been started against you
for $500,000.00 damages for the death bf Donald Morin,

e : -
Since the first law suit was started the law suit was amended asking
for $1,000,000.00 for the death of Donald Morin, and $50,000.00 for
punitive damages. The request for $1,000,000.00 is against you and

". Medina Recreation. The punitive damages request is against you alone.

As you have previously been advised this suit requests damagés in the
total sum of $1,050,00. This does not mean that the plaintiff will
make recovery in such amount, but because of this demand, however, any
‘recovery against you above your policy limit of $25,000.00 is your
petsonal responsibility. For this reason you should feel free to .
employ your own attorney at your own expense to protect your interest 1n'

excess of youyx $25,000.00 Dollcy l1imit provided by your Dairyland i
Insurance policy.

The law suit claims "Compensatory' damages of $1,000,000.00 and "Punitive"
or "Exemplary" damages of $50,000.00. Compensatory damages are intended
to pay the plaintiff for damages allegedly resulting from the death

of Donald Morin. '"Punitive" or "Exemplary' damages are intended as a
penalty because of alleged reckless and wanton conduct on your behalf.

You are advised that your insurance protection goes only to the claim
of compensatory damages. You have no insurance protection against
punitive or exemplary damages, and are free to employ your own attorney
at your own expense to defend you on this part of the plaintiffs claim.

You have previously been personally advised by Mr. Allen Christoffersen

of our problems in trying to negotiate a settlement with attorneys
representing the plaintiff.

155 Aurora Ave. » P.O. Box 3506 ¢ 3t. Paul, Minn. 55165 « Ph. 612-224-3751
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October 20, 1978 ¢
Kearney

State Farm Insurance Company has put Dairyland on notice of a subrogated
interest of No-fault benefits paid to the plaintiff of first $10,000.00
and later $20,000.00.

In order to secure a release from both State Farm and the plaintiff

we offered the policy limits of $25,000.00 with both the plaintiff and
State Farm on the check. This was initially agreed to by Mr. Perl, the
Plaintiff's attorney, and he requested the check be sent. The Examiner
requested the order of distribution be sent first, Mr. Perl then demanded
the $25,000.00 without State Farm on the check. The Examiner offered
$24,000.00 for the plaintiff's interest. Mr. Perl insisted on payment

of full $25,000.00 and sent a letter ‘giving his version of the negotiation.
A copy of that letter was mailed to you. :

We again offered $25 000.00 to the plaintiff naming them and State
Farm, and the plaintiff has refused to settle.

An offer of judgement was filed with the court for $25,000.00, and we
also tried to pay the $25,000.00 in to the court. The plaintiff has
refused to accept the $25,000.00 requesting a release from them and

State Farm. The court refused to allow us to pay the $25,000.00 to the
court, We appealed this refusal by the court to the Minnesota Supreme
Court and the Minnesota Supreme Court declined to help us force the court
to accept payment. '

In our negotiations we have tried to secure a settlement with the plaintiff,
and with State Farm, both of whom have potential claims. Alternately °
we have offered to pay the plaintiff $25,000.00 without State Farm on
the check but they have declined this offer. ' ~

The plaintiff has suggested that they might be willing to settle for
gsomething more than your $25,000.00 policy limit. If you or your attorney
wish to enter into direct negotiations with the plaintiff whereby you
would agree tospay some sum of money to the plaintiff, over and above

your policy limits, you are, of course, free to do so. Our $25,000.00

is available to you at all times in this respect..q-; 1 | DT

As we have stated above you should feel free to employ your own attorney,

and Mr. Christoffersen will work with him in the negotiation and defense ‘;;;;_

of this law suit.

1f you have any questions regarding the above, please feel free to call
me, or Mr. Christoffersen to discuss it. : : :

>

Yours truly,

Gordon Davis ' : ' . -~
Senior Examiner

GD/lam y
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Jenunry 24, 1979

kr, Gerald D; Ke&rnﬁ?
1291 B, Hayuard Dyivs
$¢. Pagl, Mien. 55119

2o: Hy Flle §#5854-Bankruptey Proceedings
My Filc #5488-Morin vs. Xeeraey

Daay Cevaldy

A3 I advieed you en tha tulephons, ths Bankruptey watrgr
bas bezn reset for a Hoaring on Februsry 12, 1979 at 10:00 &M, It will bo
necaspary fox yor to bz pressnt for the Mearing., I will econcect you sometine
prior to the Hearing to remind you of LI,

On Pile #5488 1 am =nciosing & copy of a lettcr dated
Janusary 17, 1979 that 1 received from Attovusy Rgan, who repraezents the Morina.
I aa also snclosing aesopy of the Assizmant thst he mentions in the lstter.
T would like to have you give thought to tha suggestion mede in his leriar and
to the Assigrs=unt that he forwerdad to me. T would have no objections if you
weres agreseble to amsigning your intarest ageinst Dsiryland lasuranes Compaay over
to the HMorina. Hs should, hovever, discuss tha mattex befors you malte nny
decision, vince aasigning the {ntareet over weuld also iavolve your Manisuptey
proceeding. ' ' :

You might wish to dvop the Bankruptey proceeding, or
you might dasire to proceed with tha Bankruptcy and maxke aan assignuent of your
interest azainat Dairyland to the Truwtas in Bankruptcy and ¢o the MNoriua,

: _ -1 suggzest that you telephons ne and weke arxangemente
to come in end st ma regrdiug tha wmatter.,

Yours truly,

A}

A, G. Christoffersen
AGC/ §rg '
Enzlosuras
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ALLEN G. CHRISTOFFERSEN 1209 GENEVA AVENUE NORTH
ATTORNEY AT LAW (ALSO KNOWN AS CENTURY AVE. AND #120)
. SAINT PAUL, MINNESOTA 55119
TELEPHONE 739-3300 IN ASSOCIATION WITH
AREA CODE 612 December 2, 1977 BRIAN L. SOLEM
Dairyland Insurance Company -i;zv
P.O. Box #3506 - 155 Aurora Avenue /ﬁ’ R
St. Paul, Minnesota 55165 L .

Attention: Mr. Gordon L. Davis

LN
Re: Your File #21-99638-9
. My File #5488
Your Insured: Gerald D. Kearney
Date of Loss: 2/23/76

Dear Gordy:

My Motion on the above matter was heard by
Judge Barbeau on December 1, 1977. Just before arguing the Motion
I received the enclosed Affidavit and proposed Order from one of the
Attorneys from Perl's Office.

The information contained in the Affidavit was
new to me as I had no exact information regarding Linda Lunzer's
negotiations with Norm Perl. He certainly makes the settlement
negotiations sound a lot stronger in his Affidavit than appears N
in Linda's notes that she made at the time of the negogitations
with Perl. The unfortunate thing as far as settleent negotiations \§
are concerned is that Linda offered to pay $24,000.00 and leave
State Farm's name off the check. I did, however, introduce into )
evidence a copy of Linda's letter of April 13, 1976. It will be Q
appreciated if you will furnish me with another copy of it.

Based upon the Affidavit of Attorney Perl, it
is difficult to have any opinion as to what Judge Barbeau will do as
far as our Motion is concerned. The Attorney from Perl's Office .
indicated that they didn’'t wish to take $25,000.00 at this time since
they felt they had a million dollar case against your Assured and
that Dairyland will be responsible for the full amount.

I will keep you fully advised.

7, Yoprs trW
d‘z‘% WAZ//,&W
A. G, Christoffersen
AGC/jrg
Enclosures (p.S.) I also brought out to the Court that I had made

of offer of Judgment in the sum of $25,000.00
several months ago.

AGC
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ALLEN G. CHRISTOFFERSEN 1209 GENEVA AVENUE NORTH
ATTORNEY AT LAW (ALSO KNOWN AS CENTURY AVE. AND #120)
__ SAINT PAUL, MINNESOTA 55119
IN ASSOCIATION WITH
TELEPHONE 738.3300 .
AREA CODE 612 December 7, 1977 BRIAN L. SOLEM

Dairyland Insurance Company
P.0O. Box #3506 - 155 Aurora Avenue )
St. Paul, Minnesota 55165

Attention: Mr. Gordon L. Davis

Re: Your File #21-99638-9
My File #5488
Your Insured: Gerald D. Kearney
Date of Loss: 2/23/76

Dear Gordy:

On the above matter I am enclosing a copy of the
Order of Judge Barbeau. You will note that he denied my Motion for
an Order Allowing us to pay the $25,000.00 into Court. I feel that h
was probably pursuaded to deny my Motion because Linda offered
$24,000,00 in settlement when she could have settled it for
$25,000.00. If she would have been able to leave State Farm's name
off from a $24,000.00 Draft, she could just as easily have left it
off from a $25,000.00 Draft.

I will keep you advised rearding all further
developments. .

Yours truly,

2 P (ilrens

A. G. Christoffersen

AGC/3rg T
Enclosure
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ALLLEN G. CHRISTOFFERSEN 1209 GENEVA AVENUE NORTH
"Vt ATTORNEY AT LAW (ALSO KNOWN AS CENTURY AVE. AND #120)
. SAINT PAUL, MINNESOTA 55119
IN ASSOCIATION WITH
TELEPHONE 739-3300
EPHONE 739-33 November 14, 1978 BRIAN L. SOLEM

Dairyland Insurance Company
P.0. Box #3506 - 155 Aurora Ave.
St. Paul, Minn. 55165

Attn: Mr. Gordon L. Davis

Re: Your File #21-9963 -9 o e
My File 5488 \< _w,xmf
Insured: Gerald D. Kearney
D/Loss: 2/23/76

Dear Gordy:

I am enclosing a copy of a letter that I have
just written to Attorney Adamson along with a copy of the Notice of
Motion & Motion. You will note that I have moved for a new Trial on the
question of damages only or in the alternative for a remittitur.

I believe the explanation for Linda offering
$24,000_without naming State Farm-on the Draft is correct as I have set
forth in the letter to Attorney Adamson. If the case for over the
poIIE?:IE&Lts_Lsfto_be_man_hx_gélzllﬁnd4_I:i§§L_mh§L.lx_ls_necgssary
£o show why such_an offer was made. It would appear that there is
certainly an obligation on the part of Dairyland to endeavor to protect
your Insured from the subrogation claim of State Farm, particularly
the funeral expenses, as well as protecting him from the claim of
the widow and children.

The Defendant's Step-Father telephoned me
and asked if I could put the Defendant through Bankruptcy as he owes

some rather substantial debts in addition to the Judgment on this case.
I will discuss this with you.

As far as appealing to the Supreme Court is
concerned, if my Motion is denied my thinking at the present time is
to the effect that the Supreme Court of Minnesota will give us no relic
on the gquestion of damages only since there was considerable evidence
to support the finding of damages by the jury.

I am enclosing a copy of a letter dated
November 9, 1978 that I recdived from Attorney Hunegs along with the
Taxation of Costs. I am also enclosing a copy of the Notice of Filing
Order and a copy of the Order for the Judgment. I will appear on
November 16, 1978 to contest the amount of costs and disbursemenets
which have been taxed. I believe the only valid objection we would have

would be to the effect of the charge to Dr. Karl Egge in the sum of
5710.00. You will be kept advised.

Yours truly,
74 (Cfacesd %/VJM
A. G. Chrlstofferdgn

SGC/ jrg

BEnclosures



C

1
kY
A-34 il R
157 /4‘
{-\LLEN G. CHRISTOFFERSEN ~ L . 1209 GENEVA AVENUE NORTH
N ATTORNEY AT LAW _/' (ALSO KNOWN AS CENTURY AVE. AND #120)
. - /v‘" SAINT PAUL, MINNESOTA 55119
- IN ASSOCIATION WITH
TELEPHONE 739-3300
APHONE 7393 November“ 12+ 1978 BRIAN L. SOLEM

r
K

Meagher, Geer, Markham;”Anderson, Adamson,
Flaskamp & Brennan ~
Attorneys at Law -
2250 1IDS Center—80 S. Bth Street
Minneapolis, Minn 55402

/

Attn: Mr. 0/°C. Adamson, II.

Re: Your File #L-36228
/ My File #5488

Dairyland Insurance Company File #21-
99638 9 Ins: Gerald D. Kearnsy
D/Loss: 2/23/76

Dear HMr, Adamson:

I am enclosing a copy of the Rotice of
Motion & Motion that I have made on the above matter for a New Trial
on the question of damages only. Judge A. Paul Lommen directed 3
verdict in favor of the Plaintiff and against the Defedant on the
question of 1llability. Based upon the testimony that was adduced
at the Trial, there was no question ralsed for consideration of
the Jury as to whether or not the Decedent was negligent and no
evidence was adduced to show that the Defendant was not negligent.

The Defendant had absolutely no memory
regarding the occurrence of the accident. The last thing that he
remembered was leaving the parking lot of the Medina Ballroom. Four
Police Officers were called all of whom testified that the accident
occurred on the Decedent's half of the road with the Defendant's car
belng completely on the wrong side of the road except for a portion
of the right rear end of the said vehlcle. The collision was almost
head~on. Two members of the family of the Decedent also testified
regarding the positions of the vehicles following the sccident. There
was evidence to the effect that the Defendant had been drinking prior
to the acddent and that his blood alcohol content was .11%.

The verdict was in the sum of $745,000.00.

The Decedent was employed as a driver salesman for the 0ld Dutch
Potatoe Chlp Company with earnings of £25,000.00 per year. In addition
he earned between 5,000 and $10,000 per year on farming operations.
He was an excellent provider for the family and, of course, was the
best Father the world has ever produced. He had absolutely no fault
knovn to mankind.

The Attorney for the Plaintiffs produced
an economist, Professor Xarl Egge of McAllister College, who had
excellent qualifications., He made a verykh good witness for the Plain-
tiffs., He used what would be considered conservative figures in
arriving at a loss of incoie for the family in the sum of 3422,000.00.

-l-
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e, 0. C. Ademson, II. A=35 Nov. 14, 1978

~Your File #L36228 Page 2

Gerald D. Iarnsy .
iy File #5438 :

The ea8id loss of income was only from the Father's employment by
the CLd Dutch Potato Chip Company. It did not include any other loss
of incoxne. The jury verdict was by 9 out 6 jurors.

[:% have been concidering whst explanation could be given for
ths Claim Repregsentative, Linda Lunzer offering to pay 324.000.00 to the
Plaintiffs Atterney and refusing to pay the additional $1,000.00 of the
policy limits, I understand that the reason for refusing to pay the
additional $1,000 was because State Farm Mutual Insurance Company had
vaid 31,000 for funeral expsnses under thelr lo-Fault Coverage. At he
tins of this acclident they would have had a subrogation claim for the
funerazl expenses with tha claim for funersl expenses having priority
over the otner clailms of the dependents.”|

I supgect that you eand I get together with Linda Lunzer
and go over the entlire file.

- Yours truly,
g' A, G. Christoffersen
§
}’\CC/jrg
Sneclosurae

Il
.
L4

P
nglind cec: Dairyland Ins. Co.

File ;#21-99638-9
FOR_YOUR_INFORMATION
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STATE OF MINNESOTA X DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Brian P. Short, as trustee in .
bankruptey for Gerald D. Kearnmey, AFFIDAVIT OF RICHARD G. HUNEGS

Plaintiff, File No. 758127
v.
Dairyland Insurance Company,

Defendant.

STATE OF MINNESOTA )
COUNTY OF HEWNEPIN )

RICHARD G. HUNEGS, being first duly sworm, deposes énd
states as follows:

1. That he is an attormey duly licensed to practice in the
State of Minnesota and is one of the attormeys for the plaintiff
above-named.

2. The above-entitled matter was originally scheduled for
trial the week of March 8, 1982. Plaintiff's coumsel acceded to
defendant Dairyland Insurance Company's (Dairyland) request that
the trial be rescheduled at a later date in order that Dairyland's
counsel could have more time to prepare for trial. Trial was then
reset for the week of April 26, 1982, but the matter was not reached
that week. When Dairyland's counsel refused to give their approval
to resetting trial during either the week of June lst, or June
8th, 1982, (the last two weeks of civil jury ttrials until the fall
of 1982), plaintiff, by counsel, brought on a motion before Chief

Judge Harold Kalina-for an order setting trial the week of June

.8, 1982. This motion was heard. and granted by Judge Kalina on

May 11, 1982.

3. On May 19, 1982, Dairyland served plaintiff with a motion
for summary judgment, and scheduled the motion for a special term
hearing on June 2, 1982, less than week before the trial in this

matter was scheduled to commence. Since a trial date had already
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been set, Dairyland's motion could only be heard by Chief Judge
Kalina, and plaintiff rescheduled Dairyland's motion for June 3,
1982. On May 27, 1982, plaintiff served Dairyland with a motion
for summary judgment on the issue of Dairyland's liability, and
partial summary judgment on the issue of damages.

4. The parties cross-motions for summary judgment were heard
by Chief Judge Kalina on June 3, 1982. Terrence R. Joy, Esq.,
appeared on behalf of Dairyland, and affiant, Michael L. Weiner,
Esq., and Robert M. Austin, Esq., appeared on behalf of plaintiff.
In his oral argument, Mr. Joy stated to the court that there were
nc genuine issues as to any material facts, and the matcter could
appropriately be decided on the parties cross-motions. At the
conclusion of oral arguments, Judge Kalina ruled from the bench
and denied both motions, solely on the basis that they were un-
timely as trial was scheduled the following week.

5. On June 10, 1982, this matter was called out for trial
before the Honorable Jonathan Lebedoff. Judge Lebedoff called
counsel for the parties into his chambers for a pre-trial con-
ference, and in attendence were Terrence R. Joy, Esq., and Dale
"I. Larson, Esq., on behalf of Dairyland, and affiant, Michael L.
Wéiner, Esq., and Robert M. Austin, Esq., on behalf of plaintiff.
Also in attendance was Judge Lebedoff's law clerk.

6. Judge Lebedoff stated to counsel for the parties that
he had never presided over a "bad faith” case before, and asked
counsel for the parties what issues would be presented to the jury.
Mr. Larson, Dairyland's lead-c¢ounsel, was the first to respond
"to Judge Lebedoff’'s inquiry, and he stated, "Frankly, Judge, we
don't think that there are any issues of fact for the juiy in this
case.” Mr. Austin spoke up next, and told Judge Lebedoff that he
agreed with Mr. Larson's statement that there were no disputed
issues of fact for the jury to decide. Judge Lebedoff then asked
why they were about to go to trial if there were no disputed fact
issues for the jury. Mr. Larson and Mr. Austin then informed Judge

Lebedoff that each party had in fact moved for summary judgment
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on the basis that there were no genuine issues as to any material
facts. They also told Judge Lebedoff that the sole reason given
by Judge Kalina when he denied both parties motions from the bench
on June 3, 1982, was that the motions were untimely,

7. Judge Lebedoff, Mr. Larson, and Mr. Austin conversed
further on whether the matter was indeed appropriate for summary
judgment, i.e. whether the parties in fact were in agreement that
there were no genuine issues as to any material faects. Mr. Larson
stated that Dairyland did not dispute the facts as presented by
the parties in their respective summary judgment motion papers,
but rather, that it was entitled to judgmehc as a matter of law
under these facts. Mr. Lafson then suggested that since the parties
had already submitted their motions for summary judgmentl that
they simply renew their motions, to be decided by Judge Lebedoff.
Mr. Austin told Judge Lebedoff that he agreed with Mr. Larson's
suggestion, and that this would be an appropriate way to decide
the case. Judge Lebedoff then called in the court reporter, and
put on the record the parties ;greement that there were no genuine
issues as to any material facts, and the matter could appropriately
be decided on the parties renewed moctions for summary judgment.

8. Prior to the point in this June 10 pre-trial conference
before Judge Lebedoff where Mr. Larson first suggested that there
were no fact issues for the jury, Judge Lebedoff had already made
clear his intent to get trial underway promptly. Judge Lebedoff
told the parties that jury selection would begin immediately after
the lunch hour that day, and testiﬁony would start the next morning.
The parties had given Judge Lebedoff their list of witnesses, and

included in plaintiff's list were two witnesses who had traveled

. from out-of-state for the purpose of testifying at trial. Mrs.

Darlene J. Morin, the widow of Donald L. Morin, flew in from her
home in Vancouver, Washington, and Richard M. Theno took time away
from his job, and came in from his home in Indiana. Mr. Larson
was aware that these witnesses lived out-of-state, and had come
in in anticipation of testifying at trial. With full knowledge

that plaintiff had all of its witnesses, including its out-of-state
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witnesseé, on standby, with the knowledge that its own witnesses
were on standby for trial, and with jury selection only minutes
away, Mr. Larson represented to the court that there were no genuine
issues of material fact, and that rather than selecting a jury
and going to trial, the court should decide the case on the un-
disputed facts. This representation of Mr. Larson is, of course,
wholly contrary to the representation Dairyland now makes in its
most recent "petition" for rehearing and vacation, where it contends
""that there are genuine material issues of fact . . ." (Dairyland's
memorandum p. 1)

FURTHER affiant saith not, except that this affidavit is made

in opposition to Dairyland's petition for a rehearing and a vacation
N/ e Y

E S i
:: v S R
‘ - P />,
'\ Y NSV TS
Sl Al i,

Richard G. Hunegs .

of this courts' order of July 13, } 2.

Subscribed and sworm to before me

this /5/. day of September, 1982.

At N Aalaskey,

Notary Public 67
3

ROBBI J. ZALASKY
NOTARY PUBLIC - MINNESQTA

HENNEPIN COUNTY
My Commission Expires July 27, 1989
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STATE OF MINNESOTA . DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Brian P. Short, as trustee in

bankruptey for Gerald D. Kearney, AFFIDAVIT OF ROBERT M. AUSTIN

Plaintiff, File No. 758127

v.
Dairyland Insurance Company,

Defendant.

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN )

ROBERT M. AUSTIN, being first duly sworn, deposes and
states as follows: |

1. That he is an attormey duly licensed to practice in the
State of Minnesota and is one of the attorneys for the plaintiff
above-named.

2. The above-entitled matter was originally scheduled for
trial the week of March 8, 1982. Plaintiff's counsel acceded to
defendant Dairyland Insurance Company's (Dairyland) request that
the trial be rescheduled at a later date in order that Dairyland's
counsel could have more time to prepare for trial. Trial was then
reset for the week of April 26, 1982, but the matter was not reached
that week. When Dairyland's counsel refused to give their approval
to resetting trial during either the week of June lst, or June
8th, 1982, (the last two weeks of éivil jury trials until the fall
of 1982), plaintiff, by counsel, brought on a motion before Chief
Judge Harold Kalina .for an order setting trial the week of June
.8, 1982. This motion was heard and granted by Judge Kalina on
May 11, 1982.

3. On May 19, 1982, Dairyland served plaintiff with a motion
for summary judgment, and scheduled the motion for a special term
hearing on June 2, 1982, less than week before the trial in this

matter was scheduled to commence. Since a trial date had already
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been set, Dairyland's motion could only be heard by Chief Judge §
Kalina, and plaintiff rescheduled Dairyland's motion for June 3, |
1982. On May 27, 1982, plaintiff served Dairyland with a motion
for summary judgment on the issue of Dairyland's liability, and
partial summary judgment on the issue of damages.

4. The parties cross-motions for summary judgment were heard
by Chief Judge Kalina on June 3, 1982. Terrence R. Joy, Esq.,
appeared on behalf of Dairyland, and affiant, Richard G. Humegs,
Esq., and Michael L..Weiner; Esq., appeared on behalf of plaintiff.
In his oral argument, Mr. Joy stated to the court that there were
no genuine issues as to any material facts, and the matter could
appropriately be decided on the parties cross-motions. At the
conclusion of oral arguments, Judge Kalina ruled from the bench
and denied both motions, solely on the basis thét they were un-
timely as trial was scheduled the following week.

5. On June 10, 1982, this matter was called out for trial
before the Honorable Jonathan Lebedoff. Judge Lebedoff called
counsel for the parties into his chambers for a pre-trial con-
ference, and in attendence were Terrence R. Joy, Esq., and Dale
I. Larson, Esq., on behalf of Dairyland, and affiant, Richard G.
Hunegs. Esqg., and Michael L. Weiner, Esq., on behalf of plaintiff.
Also in attendance was Judge Lebedoff's law clerk.

6. Judge Lebedoff stated to counsel for the parties that
he had never presided over a ''bad faith” case before, and asked
counsel for the parties what issues would be presented to the jury.
Mr. Larson, Dairyland's lead-counsel, was the first to respond
‘to Judge Lebedoff's inquiry, and he stated, 'Frankly, Judge, we
don't think that thére are any issues of fact for the jury in this
case." Affiant spoke up next, and told Judge Lebedoff that he
agreed with Mr. Larson's statement that there were no disputed
issues of fact for the jury to decide. Judge Lebedoff then asked
why they were about ro go to triai if there were no disputed fact
issues for the jury. Mr. Larson and affiant then informed Judge

Lebedoff that each party had in fact moved for summary judgment

-2~
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on the basis that there were no genuine issues as to any material
facts. They also told Judge Lébedoff that the sole reason given
by Judge Kalinakwhen he denied both parties motions from the bench
on June 3, 1982, was that the motions were untimely.

7. Judge Lebedoff, Mr. Larson, and affiant conversed further
on.whether the matter was indeed appropriate for summary judgmen;,
i.e. whether the parties in fact were in égreement that there were
no genuine issues as to any material facts. Mr. Larson stated
that Dairyland did not dispute the facts as presented by the parties
in their respective summary'judgment motion papers, but rather,
that it was entitled to judgment as a matter of law under cthese
facts. Mr. Larson then suggested that since the parties had already
submitted their motions for summary judgment, that they simply
renew their motions, to be decided by Judge Lebedoff. Mr. Austin
told Judge Lebedoff that he agreed with Mr. Larson's suggestion,
and that this would be an appropriate way to decide the case.

Judge Lebedoff then called in the court reporter, and put on the
record the parties agreement that there were no genuine issues
as to any material facts, and the matter could appropriately be
decided on the parties renewed motions for summary judgment.

8. Prior to the point in this June 10 pre-trial conference
before Judge Lebedoff where Mr. Larson first suggested that there
were no fact issues for the jury, Judge Lebedoff had already made
clear his intent to get trial underway promptly. Judge Lebedoff
told the parties that jury selection would begin immediately after
the lunch hour that day, and testimony would start the next morning.
The parties had given Judge Lebedoff their list of witnesses, and
included in plaintiff's list were two witnesses who had traveled

- from out-of-state for the purpose of testifying at trial. Mrs.
Darlene J. Morin, the widow of Donald L. Morin, flew in from her
home in Vancouvér, Washingfon, and Richard M. Theno took time away
from his job, and came in from his home in Indiana. Mr. Larson
was aware that these witnesses lived out-of-state,.and had come
in in anticipation of testifying at trial. With full knowledge

that plaintiff had all of its witnesses, including its out-of-state
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that plaintiff had all of its witnesses, including its out-of-state
witnesses, on standby, with the knowledge that its own witnesses
were on standby for trial, and with jury selection only minutes
away, Mr. Larson represented to the court that there were no genuine
issues of material fact, and that rather than selecting a jury
- and going to trial, the court should decide the case on the un-
disputed facts. This representation of Mr. Larson is, of course,
wholly contrary to the representation Dairyland now makes in its
most recent ”petitioﬁ” for rehearing and vacation, where it contends
"that there are genuine material issues of fact . . ." (Dairyland’'s
memorandum p. 1)

FURTHER affiant saith not, except that this affidavit is made
in opposition to Dairyland's petition for a rehearing and a vacation

of this courts' order of July 13, 1982, )

<z T (JenZ:

Kobert M. Austin

Subscribed and sworn to before me
this §/,day of September, 1982.

i/X*// (= Q /9’/{ VL/JZC//
Nofary Public ¢/

SR RAOBBI J. ZALASKY
P i1p} NOTARY PUBLIC - MINNESOTA
k HENNEPIN COUNTY

My Commission Expires July 27. 1Rt

3201
N
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STATE OF MINNESOTA . DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Brian P. Short, as trustee in
bankruptecy for Gerald D. Kearney, AFFIDAVIT OF MICHAEL L. WEINER
e s i
Plaintiff, File No. 758127

v.
Dairyland Insurance Company,

Defendant.

STATE OF MINNESOTA )
COUNTY OF HENNEPIN 3 o

MICHAEL L. WEINER, being first duly sworn, deposes and
states as follows:

1. That he is an attorney duly licensed to practice in the
State of Minnesota and is one of the attorneys for the plaintiff
above-named.

2. The above-entitled matter was originally scheduled for
trial the week of March 8, 1982. Plaintiff's counsel acceded to
defendant Dairyland Insurance Company's (Dairyland) request that
the trial be rescheduled at a later date in order that Dairyland's
counsel could have more time to prepare for trial. rial was then
reset for the week of April 26, 1982, but the matter was not reached
that week. When Dairyland's counsel refused to give their approval
to resetting trial during either the week of June lst, or Jumne
8th, 1982, (the last two weeks of civil jury trials until the fall
of 1982), plaintiff, by counsel, brought on a motion before Chief
Judge Harold Kalina for an order setting trial the week of June
- 8, 1982. This motion was heard and granted by Judge Kalina on
May 11, 1982.

3. On May 19, 1982, Dairyland served plaintiff with a motion
for summary judgment, and scheduled the motion for a special term
hearing on June 2, 1982, less than week before the trial in this

matter was scheduled to commence. Since a trial date had already
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been set, Dairyland's motion could only be heard by Chief Judge
Kalina, and plaintiff rescheduled Dairyland's motioﬁ for June 3,
1982. On May 27, 1982, plaintiff served Dairyland with a motion
for summary judgment on the issue of Dairyland's liability, and
partial summary judgment on the issue of damages.

4. The parties cross-motions for summary judgment were heard
by Chief Judge Kalina on June 3, 1982. Terrence R. Joy, Esgq.,
appeared on behalf of Dairyland, and affiant, Richard G. Hunegs,
Esa., and Robert M. Austin, Esq., appeared on béhalf of plaintiff.
In his oral afguﬁent, Mr. Joy stated to the court that there were
no genuine issues as to any material facts, and the matter could
appropriately be decided on the parties cross-motions. At the
conclusion of oral arguments, Judge Kalina ruled from the bench
and denied both motions, solely oh the basis that they were un-
timely as trial was scheduled the following week.

5. On June 10, 1982, this matter was called out for trial
before the Honorable Jonathan Lebedoff. Judge Lebedoff called
counsel for the parties into his chambers for a pre-trial con-
ference, and in attendence were Terrence R. joy, Esg., and Dale
I. Larson, Esq., on behalf of Dairyland, and affiant, Richard G.
Hunegs, Esq., and Robert M. Austin, Esq., on behalf of plaintiff.
Also in attendance was Judge Lebedoff's law clerk.

6. Judge Lebedoff stated to counsel for the parties that
he had never presided over a "bad faith" case before, and asked
counsel for the parties what issues would be presented to the jury.
Mr. Larson, Dairyland's lead-counsel, was the fifst to respond
-to Judge Lebedoff's inquiry, and he stated, "Frankly, Judge, we
don't think that thére are any issues of fact for the jury in this
case.'" Mr. Austin spoke up next, and told Judge Lebedoff that he
agreed with Mr. Larson'S‘sfatement that there were no dispdted
is§ues of fact for the jury to decide. Judge Lebedoff then asked
why they were about to go to trial if there were no disputed fact
issues for the jury. Mr. Larson and Mr. Austin then informed Judge

Lebedoff that each party had in fact moved for summary judgment
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on the basis that there were no genuine issues as to any material
facts. They alsg tqld Judge Lebedoff that the sole reason given
by Judge Kalina when he denied both parties motions from the bench }

on June 3, 1982, was that the motions were untimely.

7. Judge Lebedoff, Mr. Larson, and Mr. Austin conversed further
on whether the matter was indeed appropriate for summary judgment,
i.e. whether the parties in fact were in agreement that there were
no genuine issues as to any material facts. Mr. Larson stated
that Dairyland did not-dispﬁte the facts as presented by the parties
in their respective summary judgment motion papers, but rather,
that it was entitled to judgment as a matrer of law under these
facts. Mr. Larson then suggested that since the parties had already
submitted their motions for summary judgment, that they simply
renevw their motions, to be decided by Judge Lebedoff. Mr. Austin
told Judge Lebedoff that he agreed with Mr. Larson's suggestion,
and that this would be an appropriate way to decide the case. Judge
Lebedoff then called in the court reporter, and put on the record
the parties agreement that there were no genuine issues as to any
material facts, and the matter could appropriately be decided on
the parties renewed motions for summary judgment.

8. Prior to the point in this June 10 pre-trial conference
before Judge Lebedoff where Mr. Larson first suggested that there
were no fact issues for the jury, Judge Lebedoff had already made
clear his intent to get trial underway promptly. Judge Lebedoff
told the parties that jury selection would begin immediately after
the lunch hour that day, and.testimony would start the next morning.
The parties had éiven Judge Lebedoff their list of witnesses, and

included in plaintiff’s list were two witnesses who had traveled

.from out-of-state for the purpose of testifying at trial. Mrs.

Darlene J. Morin, the widow of Donald L. Morin, flew in from her
home in Vancouver, Washington, and Richard M. Theno took time away
from his job, and came in from his home in Indiana. Mr. Larson
was aware that these witnesses lived out-of-state, and had come
in in anticipation of testifying at trial. With full knowledge

that plaintiff had all of its witnesses, including its out-of-state
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witnesses, on standby, with the knowledge that its own witnesses
were on standby for trial, and.with jury selection only minutes
away, Mr. Larson representéd to the éourt that there were no genuine {
issues of material fact, and that rather than selecting a jury

and going to trial, the court should decide the case on the un-
-disputed facts. This representation of Mr. Larson is, of course,
wholly contrary to the :epresentétion Dairyland now makes in its
most recent "petitiom” for'rehearing and vacatiom, wﬁere it .
contends ''that there are genuine material issues of fact . . R
(Dairyland's memorandum p- D

FURTHEZR affiant saith not, except that this affidavit is made

in opposition to Dairyland's petition for a rehearing and a vacation

of this courts' order of July 13, 1982.

Subscribed and sworn to before me
—
this (5 day of September, 1982.

Lidds ) Qala e,
Notafy Egblic /7

P ROBBI J. ZALASKY
,:g;. Jipik NOTARY PUBLIG- MINNESOTA
L HENNEPIN COUNTY
\%/ My Commission Expires July 27, 1989
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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

Brian P. Short, as trustee in
bankruptcy for Gerald D. Kearney,

Plaintiff, AFFIDAVIT OF
DALE I, LARSON
v.
Dairyland Insurance Company, Pile No. 758127

Defendant.

STATE OF MINNESOTA )
) es.
COUNTY OF HENNEPIN )
DALE I. LARSON, being first duly sworn, deposes and

states as follows:

1. That he is an attorney duly licensed to practice
in the State of Minnesota and is one of the attorneys for the
defendant. .

2. Rescheduling of the trial in this matter from
March 8, 1982, was based on the concurrence of both parties
due to scheduling problems of coﬁnsel on both sides and the
fact that Mrs. Morin had not yet been deposed, as agreed to
by plaintiffs, and plaintiffs had just designated a new expert
witness. )

3. Mr. Terry Joy, also a partner in the firm of Robins,
Zelle, Larson & Kaplan, is out of the office but your affiant
has spoken with him by telephone and, according to Mr. Joy,
during the arguments before Judge Kalina on June 3, 1982, Mr.
Joy advised the Court that the testimony of plaintiffs' wit-
nesses was vigorously disputed by defendant, that plaintiffs
had not properly assumed the facts asserted by defendant in
making their Motion and that innumerable iesues of material

fact would prevent plaintiffs' Motion for Summary Judgment.
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Defendant's repeated and continued dispute to the testimony
asserted by plaintiffs is contﬁined in the briefs and supple-
mentary Briefs on filé with ébé Court and continues to date.
In presenting and preparing defendant's Motion for Summary
Judgment, Mr. Joy properly advised the Court that, solely for
the purposes of the defendant's Motion and in accordance with
the Minnesota Rules of Civil Procedure, that Motion assumed
the facts asserted by plaintiffs to be true and the law never-
theless required summary judgment in defendant's favor. At
no time did Mr. Joy state or imply that there was no material
igssue of fact concerning plaintiffs' Cross-Motion. To the
contrary, Mr. Joy made it very clear to the Court, as afore-
said, that the plaintiffs premised their Cross-Motion upon
vigorously disputed testimony and failed tb comply with the
rules of evidentiary evaluation required by the rules and law
pertaining to motions for summary judgment.

4, On June 10, 1982, Judge Lebedoff advised the parties
that he was uncertain both as to what issues should be sub-
mitted to a jury in this type of case and how those issues
should be framed for a jury. Your affiant advised the Court
of defendant's Motion for Summary Judgment and his belief that
defendant, even assuming the facts and conclusions urged by
plaintiffs for purposes of the Motion, was entitled to judg-
ment as a matter of law. Your affiant urged the Court to
consider defendant's Motion. Plaintiffs' counsel urged con-
sideration of its Cross-Motion and both parties concurred that
the Court should consider both Motions before proceeding to
trial; all on the implicit and explicit premise that all evi-
dentiary and legal rules pertaining to motions for summary
judgment applied to the Court's obligation and duty. Ac-
cordingly, the Court advised the parties that it would con-
sider the Motions, presumably viewing each in an evidentiary

light most favorable to the opposing party, and set the case
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for trial in July if genuine issues of fact prevented either

Motion from resolving the case.

5. During argument upon the Motions your affiant stated

.and argued that no material issue of fact would prevent the

Court from granting defendant's Motioh for Summary Judgment
and that plaintiffs' Cross-Motion was incapable of being
granted because it was premised upon disputed and vigorously
contested genuine material issues of fact, all as a result
of plaintiffs' failing to cast their Cross-Motion in a light
most favorable to the factual and evidentiary assertions of
the defendant. Your afflant states and believes that plain-
tiffs’ Cross-Motion and briefs in support thereof relied
almost 8olely upon the testimony and opinions of Mr. Perl
whose veracity, credibility and accuracy are vigorously denied
and disputed by defendant. Similarly, the Court's Order, in
your affiant's opinion, erroneously relies upon such
vigorously contested testimony and allegations by Mr. Perl

and law that was inapplicable at the time of negotiations in

this case.
6. In fact, Linda Lunzer will testify, coneistent with
her deposition, that:

[ A. She made no attempt to discount or reduce
Dairyland's policy obligation and, instead,
made every attempt to settle both the claims
of plaintiffs and its insurer through the total
policy limits; even to the extent of exposing
Dairyland (and not its insured) to excess
claims by State Farm;

B. Mr. Perl renigged on his agreement to settle
the case with Dairyland; and

.C. She made every effort to avoid the demands of
State Farm and plaintiffs made no effort what-

soever,
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It is Dairyland's gbntention that plaintiffs' cqunsel
did not want to settle the c&se £or policy'limits and desired
to create an éxceséhcése'by ;énigginéwén séttieﬁent; failing to
return Linda Lunzer's phone éalls, and;instituting'auit prior |
to the expiration of a reasonable demand and to obtain discovery
for evaluation of a dramshop case.

Further your affiant saith not.

\ /

ale~¥”7 Larson

Subscribed and sworp to

before me this day

Not P icC

UOUMMARAIAT TR TR S AKARARABAAARAN
MARY A. EAKINS

NOTARY PUSGLIC — MINNESOTA
HENNEFRIN COUNTY
My Commissinn [xplres Dec. B, 1984

"mywwmvm"‘rm
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INSURANCE

State Farm Mutual Automobile Insurance Company

State Farm Insurance Cloim Office

7500 France Avenue, South
March 5’ 1976 Edina, Minnesota 55435

Phone: 9204500

The Town & Country Adjusting Service
4660 West 77th Street
Edina, MN 55435

ATTENTION Jim Morris

RE: Your Insured: Gerald Kearney
Your Principle: Dairyland Ins. Co.
Their File No: 21-99638
Our Insured: L. Donald Moran
Our Claim #: 23 5482 669
Date of Loss 2/23/76

Dear Mr. Morris:

This letter will put you on notice of our intent to subrogate in
regard to this matter. I have concluded a settlement with the

widow of our insured for a total of $1,000. This company's interest,
of course, would be $950 but we are looking to you for a total of
$1,000 which does include the insured's $50 deductible. In addition
to that, I had to spend $20 to dispose of our insured's automobile
which was totally demolished as a result of this accident and brought
no salvage value.

I am passing on to you drafts made payable to Mrs. Darlene Morin for
$950 and a draft I issued to the Loretto Towing Company for $20 to
dispose of the salvage.

Once you have had an opportunity to investigate this matter, I trust
you will conclude with me that the responsibility for this accident
rested entirely with your insured.

May I hear from you at your earliest convenience?

Very truly yours,

_/(_ C\A,L,(_:/-» LA/—CB)@/VLS\

Charles Engdahl {

Claim Representative
CE/ATdd

Enc: Photocopies of Drafts made payable to Mrs. Darlene Morin - $950
and one to Loretto Towing Co. for $20.

HOME OFFICE: BLOOMINGTON, ILLINOIS 61701
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- ., i TSTATE OF MINNESOTA
' i_fD«l__S"I',#QICT COURT OF MINNESOTA

FOURTH JUDICIAL DISTRICT

™ 1 ~ } |82
CHAMBERS OF JC,'L l3 1[1 _}'4 r“\ _
JUDGE JONATHAN LEBE F
COURTS TOWER ATy
GOVERNMENT CENTERY, » -t
MINNEAPOLIS, MINN. 55487 L , T
ZRERN s
Fpna M ~ATAR

July 19, 1982

Dale Larson, Esqg.
33 South Fifth Street A
Minneapolis, Minnesota 55402

Robert Austin, Esqg. %\
600 Minnesota Federal Building - 357}
Minneapolis, Minnesota 55402

Re: Brian P. Short v. Dairyland Insurance Company
DC File 758,127

Gentlemen:

This will confirm the ex parte telephone conversation that
the Court had with Mr. Larson on Friday afternoon of last

week. Mr. Larson called to get my input into whether I
considered the summary judgment order in this case to be
final. I advised him that in my opinion it was final

considering that we had cross-motions for summary judgment.
He then requested that there be a stay in the entry of
that order for purposes of appeal.

I indicated to Mr. Larson that I would send out a letter
to that effect on today's date. This letter shall serve
as the Court's order staying entry of the above referenced
order for 20 days from the date of this letter.

As I dictate this, the thought comes to mind that there may
well be some problems with staying entry of an order for
summary judgment. However, to the extent that this Court
has the authority under the Rules to stay entry, we again
do so for 20 days from the date of this letter.

Very truly yours

ca






